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STATEMENT OF JURISDICTION 

 

1. The Claimant respectfully submits that this Tribunal has jurisdiction to determine the present 

dispute pursuant to the AIAC Arbitration Rules 2026  

2. Although the Agreement does not contain an express arbitration clause, the Parties’ 

established course of dealing, their subsequent conduct, and their agreement to proceed 

under the AIAC Arbitration Rules 2026 demonstrate a common intention to resolve the 

present dispute through arbitration.  

3. The Respondent has actively participated in these arbitral proceedings by filing a 

counterclaim and seeking substantive relief before this Tribunal. Such conduct constitutes a 

submission to the Tribunal’s jurisdiction and is inconsistent with any subsequent objection 

to arbitration.  

4. The Reyna High Court granted a stay of the parallel court proceedings on 26 February 2026, 

recognising that the jurisdictional issues should be determined within the arbitral process.  

5. Accordingly, this Tribunal is competent to determine both its own jurisdiction and all 

substantive issues arising out of the Agreement in accordance with Rule 26.1 of the AIAC 

Arbitration Rules 2026 and the principle of competence-competence.  
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QUESTIONS PRESENTED 

 

1. Whether this Arbitral Tribunal has jurisdiction over the present dispute? 

2. Whether the Respondent's application for security for costs should be dismissed? 

3. Whether the Respondent's deployment of a holographic replacement constituted a 

fundamental breach of the Agreement? 

4. Whether the Claimant is entitled to rescission, restitution, and damages, and whether the 

Respondent's counterclaim should therefore be dismissed? 
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STATEMENT OF FACTS 

1. The Contract 

1.1 On 7 January 2026, Aurora Entertainment Co. Ltd. ("the Respondent") and Nova Live Asia 

Pte. Ltd. ("the Claimant") entered into a Concert Promotion and Performance Agreement 

("the Agreement"). 

1.2 The Agreement was governed by the UNIDROIT Principles of International Commercial 

Contracts 2016. 

1.3 The Agreement provided for the promotion and staging of a live concert featuring the R-

Pop group ECLIPSE in Reyna. 

1.4 The Agreement required the concert to be held on 7 February 2026 at the National Stadium 

of Reyna. 

1.5 Under the Agreement, the Respondent was entitled to a fixed Performance Fee of USD 

2,500,000, together with Royalties calculated as a percentage of the Gross Concert 

Revenue. 

2. The Pre-Performance Incident 

2.1 On 24 January 2026, Luna, a member of ECLIPSE, was subjected to unsolicited physical 

contact by a fan during a meet-and-greet event. 

2.2 Following the incident, Luna suffered severe anxiety regarding public appearances. Despite 

attending therapy sessions, she failed to attend rehearsals on 4 February 2026, three days 

before the scheduled concert. 

2.3 Later that day, the Respondent located Luna and confirmed that she was suffering from 

overwhelming anxiety and was unwilling to perform. 

2.4 On the evening of 4 February 2026, the Respondent informed the Claimant of Luna's 

condition. In light of her inability to perform, the Respondent proposed replacing Luna's 

live appearance with a holographic representation generated using Aurora's proprietary AI 

technology. 
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2.5 The Claimant initially objected to the proposed holographic substitution but ultimately 

agreed to proceed with the concert on the express condition that the use of the hologram 

remained confidential. 

3. The Performance and Immediate Aftermath 

3.1 The concert proceeded as scheduled on 7 February 2026. 

3.2 During the concert, the Respondent deployed a holographic representation of Luna, 

replicating her voice, choreography, and stage presence in real time while synchronising 

with the live performance of the remaining members of ECLIPSE. 

3.3 Approximately 90,000 people attended the concert. 

3.4 Immediately following the concert, the Claimant publicly praised the performance on social 

media, describing it as a success. 

3.5 On 10 February 2026, the Respondent issued an invoice to the Claimant for USD 3.6 

million, comprising the Performance Fee, expenses, and promotional fees, and requested 

an accounting of the Gross Concert Revenue for the calculation of Royalties. 

4. The Dispute 

4.1 A social media user uploaded a video to RooTube suggesting that a minor visual glitch 

indicated that Luna had been replaced by a hologram because of her mental condition. 

4.2 Shortly thereafter, the Claimant received an email from a fan enquiring about the online 

speculation and requesting a refund if the allegation proved to be true. 

4.3 On 25 February 2026, the Respondent issued a formal letter demanding payment of the 

outstanding invoice. 

4.4 The Claimant refused to make payment, asserting that the Respondent's deployment of the 

holographic technology constituted a breach of the Agreement. 

4.5 The Parties subsequently commenced legal proceedings concerning their dispute arising out 

of the Agreement. 

4.6 The Claimant commenced arbitration alleging that the Respondent had breached the 

Agreement. 
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4.7 The Respondent denied liability, filed a Counterclaim seeking payment of the outstanding 

invoice, and applied for an order for security for costs. 

4.8 On 26 February 2026, the Reyna High Court stayed the court proceedings pending the 

outcome of the arbitration commenced under the AIAC Arbitration Rules 2026. 
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SUMMARY OF PLEADINGS 

I 

1. This Arbitral Tribunal has jurisdiction to adjudicate the Claimant's claims. 

2. Pursuant to Article 4.3(b) of the UNIDROIT Principles, the Parties' established course of 

dealing, together with their subsequent conduct, gave rise to an implied arbitration 

agreement requiring disputes arising out of the Agreement to be resolved through 

arbitration. 

3. Rule 26.1 of the AIAC Arbitration Rules empowers this Tribunal to determine its own 

jurisdiction. The Respondent's procedural conduct, including its counterclaim, is 

inconsistent with its continued objection to this Tribunal's jurisdiction, while the Reyna 

High Court's stay supports allowing the arbitral process to proceed. 

II 

1. The Respondent has failed to establish a real risk that the Claimant would be unable to 

satisfy any adverse costs order. 

2. The application for security for costs is unsupported by sufficient evidence, 

disproportionate to the likely costs of the arbitration, and should therefore be dismissed. 

III 

1. The Respondent fundamentally breached the Agreement by unilaterally substituting Luna's 

live performance with an AI-generated holographic replacement, thereby substantially 

depriving the Claimant of the performance it was contractually entitled to expect. 
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2. Although the Agreement permitted the use of production technology, it did not authorise 

the Respondent to replace an essential contractual obligation with technological means. 

The Respondent further failed to act in accordance with the principles of good faith and 

fair dealing. 

IV 

1. As a consequence of the Respondent's fundamental breach, the Claimant is entitled to 

terminate the Agreement, recover the deposit already paid, and reject the Respondent's 

outstanding invoice. 

2. The Claimant is further entitled to damages for the foreseeable commercial losses arising 

from the Respondent's breach, and the Respondent's counterclaim should therefore be 

dismissed in its entirety. 
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PLEADINGS 

 

PREAMBLE  

 

1. Reyna is a common law jurisdiction. 

2. This Agreement shall be governed by and construed in accordance with the UNIDROIT 

Principles of International Commercial Contracts (2016) and with respect to issues not 

covered by such Principles, by generally accepted principles of international commercial 

law. 

3. The rules of the institution as when the arbitral request was made is the AIAC (Malaysia) in 

force as of 1 January 2026.   

4. The seat of arbitration is Kuala Lumpur unless the Arbitral Tribunal determines, having 

regard to the circumstances of the case, that another seat is more appropriate. (Article 29.2, 

AIAC Rules) 
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I.  The Arbitral Tribunal should determine the most appropriate forum for the present 

dispute 

The Claimant submits that the appropriate forum is the Arbitral Tribunal, as this reflects 

the parties' common intention and implied agreement, and the Respondent has already 

submitted to the Tribunal's jurisdiction. 

1.1.  Common Intention of the Parties   

The Parties had previously collaborated on six separate occasions, and disputes 

arising out of each collaboration were resolved exclusively through AIAC 

arbitration (Moot Problem, para. 4; Clarifications, para. 6). Pursuant to Article 

4.3(b) of the UNIDROIT Principles, practices established between the parties 

constitute a relevant circumstance in determining their common intention. Viewed 

objectively, this consistent course of dealing demonstrates that arbitration had 

become the Parties' ordinary and mutually accepted method of dispute resolution. 

A reasonable commercial party in the same circumstances would therefore 

understand that disputes arising out of the present Agreement were likewise 

intended to be resolved through arbitration. 

1.2 The Primary Jurisdiction is Arbitration by Agreement 

1.2.1 The Agreement is governed by the UNIDROIT Principles of International 

Commercial Contracts 2016. Although the Agreement does not contain an 

express arbitration clause, the existence of an arbitration agreement is not 

determined solely by express wording. Pursuant to Article 4.3 of the 

UNIDROIT Principles, the Parties' established practices and subsequent 

conduct are relevant in determining their contractual intention. Those 

circumstances objectively support the existence of an implied arbitration 

agreement. 

1.2.2 Rule 26.1 of the AIAC Arbitration Rules embodies the internationally 

recognised principle of competence-competence, under which an arbitral 

tribunal has the authority to determine objections concerning the existence, 

validity, or scope of an arbitration agreement. Accordingly, even if the 

Respondent disputes the existence of an implied arbitration agreement, that 
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objection must first be determined by this Tribunal rather than by the 

domestic courts. This approach is fully consistent with the internationally 

recognised principle of competence-competence reflected in Rule 26.1 of 

the AIAC Arbitration Rules. As explained by Gary Born, arbitral tribunals 

should ordinarily determine objections concerning their own jurisdiction 

before any national court intervenes, thereby preserving the effectiveness 

and autonomy of the arbitral process. 

1.2.3 On 26 February 2026, the Reyna High Court stayed the parallel court 

proceedings pending the outcome of this arbitration (Moot Problem, para. 

76). While the stay does not constitute a judicial finding that an arbitration 

agreement exists, it reflects the Court's recognition that the jurisdictional 

issues should first be addressed within the arbitral process. The High Court's 

decision is therefore consistent with the principle of competence-

competence. Furthermore, the approach adopted by this Tribunal is 

consistent with Fiona Trust & Holding Corporation v Privalov, where the 

House of Lords confirmed that commercial parties are presumed to intend 

a single and coherent dispute resolution mechanism unless the contractual 

language clearly provides otherwise. 

1.3  Forum non conveniens permits a court to decline jurisdiction where another forum 

is clearly more appropriate for the determination of the dispute. In the present case, 

that doctrine supports, rather than undermines, the continuation of these arbitral 

proceedings. Given the Parties' established course of dealing and the ongoing 

arbitration, the doctrine should operate to avoid duplicative proceedings and 

promote procedural efficiency. 

1.3.1 The present dispute has already been referred to arbitration under the AIAC 

Arbitration Rules 2026. The Claimant commenced these proceedings, and 

the Respondent has actively participated by filing a counterclaim and 

seeking substantive relief before this Tribunal. The arbitral process is 

therefore already underway. 

1.3.2 The Respondent's objection is directed to the existence of an arbitration 

agreement rather than to the suitability or fairness of arbitration as a dispute 
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resolution mechanism. The Respondent has never suggested that these 

proceedings are oppressive, procedurally unfair, or incapable of providing 

an effective resolution of the dispute. 

1.3.3 Permitting parallel court and arbitral proceedings would undermine 

procedural efficiency and create an unnecessary risk of inconsistent 

decisions. Since the Reyna High Court has stayed the court proceedings and 

both Parties are already participating in the present arbitration, the 

continuation of these proceedings best serves the efficient administration of 

justice. 

 

1.4 The Respondent initially commenced court proceedings to recover the outstanding 

invoice but subsequently elected to participate in the present arbitration by filing a 

counterclaim and seeking substantive relief before this Tribunal.Pursuant to Article 

1.8 of the UNIDROIT Principles, a party may not act inconsistently where the other 

party has reasonably relied upon its conduct. Having invoked this Tribunal's 

jurisdiction to pursue its own claims, the Respondent cannot adopt an inconsistent 

procedural position solely to defeat the Claimant's claims. Accordingly, the 

Respondent's conduct reinforces the appropriateness of resolving the present 

dispute through arbitration. 
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II.  The order for security for costs ought not to be granted 

 

The Claimant submits that it is solvent and it is an abuse of process by the Respondent. 

2.1 The Claimant is financially solvent:   

2.1.1 The purpose of security for costs is to protect a successful party against the 

genuine risk that an adverse costs award will not be recoverable. It is not 

intended to penalise a claimant merely because its financial position has been 

questioned. Accordingly, the Tribunal should require clear and convincing 

evidence before granting such an exceptional remedy. Security for costs is 

recognised internationally as an exceptional procedural measure. As noted by 

Gary Born, such relief should be granted only where objective evidence 

establishes a genuine risk that an adverse costs award will not be satisfied, 

rather than on the basis of speculation or commercial uncertainty. 

2.1.2 The Respondent has failed to produce any objective financial evidence 

demonstrating that the Claimant is insolvent or incapable of satisfying a future 

costs award. Allegations concerning temporary liquidity issues or isolated 

instances of delayed payment do not establish a real risk of non-payment. 

2.1.3 Security for costs should operate as a protective measure rather than a tactical 

advantage. In the absence of evidence establishing a genuine risk of non-

recovery, ordering security would serve no legitimate procedural purpose and 

would unfairly burden the Claimant. 

2.2    The amount sought is excessive and unreasonable. 

2.2.1 The Respondent seeks security in the amount of USD 2 million. However, 

security for costs must represent a reasonable estimate of the likely recoverable 

costs of the arbitration. The Respondent has provided no calculation or 

supporting evidence demonstrating that the requested amount is proportionate. 

2.2.2 In the absence of any objective justification, the amount sought is excessive 

and would impose a substantial financial burden upon the Claimant. Such an 

order risks restricting the Claimant's ability to pursue its legitimate claims on 

the merits. The Respondent has failed to provide any objective calculation, 

budget, or evidentiary basis demonstrating that USD 2 million represents the 
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likely recoverable costs of these proceedings. The application is therefore 

unsupported and disproportionate. 

2.3 The Respondent is simultaneously seeking payment of the outstanding invoice through 

its counterclaim while requesting an additional USD 2 million by way of security for 

costs. Viewed objectively, the application places significant financial pressure upon the 

Claimant without sufficient evidentiary justification.Granting the application would 

undermine procedural fairness by creating an unnecessary obstacle to the determination 

of the dispute on its merits. Accordingly, the Respondent's application for security for 

costs should be dismissed. 
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III.  The Respondent committed a fundamental breach of contract 

 

The claimant submits that the respondent breached the common intention of the agreement, 

which goes to its very root, acted in bad faith, failed its duty of diligence, and failed to 

disclose material facts to the claimant. 

3.1.     The Claimant submits that the Respondent fundamentally breached the Agreement 

by unilaterally substituting Luna's live performance with an AI-generated 

holographic representation. The issue is not whether technology may be used during 

a concert, but whether the Agreement authorised the Respondent to replace an 

essential contractual obligation by technological means. Properly construed, the 

Agreement conferred no such right. 

3.1.1 Clause 3.1.1 of the Agreement requires the Respondent to procure 

ECLIPSE's performance in accordance with generally accepted 

industry standards. Read in its ordinary commercial context, that 

obligation required the live performance of all contracted members 

unless the Parties expressly agreed otherwise. 

3.1.2 Although the Agreement permits the use of digital production 

technology, no provision authorises the Respondent to substitute 

one of the principal performers with an AI-generated holographic 

replacement. Technology may enhance or support a live 

performance, but it cannot replace an essential contractual 

obligation unless the Agreement expressly provides otherwise. 

3.1.3 Article 7.3.1 of the UNIDROIT Principles provides that a non-

performance is fundamental where it substantially deprives the 

aggrieved party of what it was entitled to expect under the contract. 

As explained by the Official Commentary, the assessment depends 

upon the commercial significance of the contractual obligation 

rather than merely whether some form of technical performance 

occurred. In the present case, the commercial essence of the 

Agreement was the live performance of all members of ECLIPSE. 
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The Respondent's unilateral substitution of Luna with an AI-

generated holographic representation fundamentally altered the 

contractual performance and substantially deprived the Claimant of 

the contractual benefit it legitimately expected. 

3.1.4 The Respondent informed the Claimant of Luna's inability to 

perform only three days before the concert, at a time when the 

performance date was fixed, tickets had already been sold, and 

substantial commercial commitments had been undertaken. The 

Respondent thereby placed the Claimant in a position where it had 

no commercially realistic alternative but to proceed with the concert. 

3.1.5 The Claimant's decision to proceed with the concert under these 

exceptional circumstances cannot reasonably be interpreted as 

acceptance of the holographic substitution. Rather, the Claimant 

acted to mitigate the immediate commercial consequences arising 

from the Respondent's inability to provide the agreed performance. 

Any apparent consent was therefore neither voluntary nor indicative 

of full contractual acceptance. 

3.1.6 The subsequent public speculation concerning the holographic 

substitution demonstrates that authenticity formed a significant 

aspect of the commercial value of the concert. Once questions arose 

regarding whether the performance had truly been "live", the 

commercial expectations underlying the Agreement were materially 

affected, reinforcing that the Respondent's substitution 

fundamentally altered the agreed performance. 

3.2.     The Respondent failed to perform the Agreement in accordance with the principle of 

good faith and fair dealing.  

Article 1.7 of the UNIDROIT Principles requires parties to observe good faith and 

fair dealing throughout their contractual relationship. The Respondent failed to 

comply with this obligation by presenting the holographic substitution only after 

Luna became unable to perform, thereby leaving the Claimant with no meaningful 

commercial opportunity to consider alternative arrangements. 
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The Respondent therefore failed to comply with the overarching obligation of good 

faith and fair dealing under Article 1.7 of the UNIDROIT Principles by withholding 

material information until the Claimant had no commercially realistic alternative but 

to proceed with the performance. 

3.2.1 The Respondent informed the Claimant of Luna's inability to perform only 

on 4 February 2026, merely three days before the concert. By delaying 

disclosure until the last possible stage, the Respondent deprived the 

Claimant of any realistic opportunity to evaluate its contractual options 

before substantial commercial commitments became irreversible. 

3.2.2 Although the Claimant ultimately agreed to proceed with the concert, that 

decision was made under exceptional commercial pressure and cannot 

reasonably be interpreted as confirmation that the Respondent's substituted 

performance complied with the Agreement. Good faith required more than 

merely informing the Claimant shortly before the concert; it required timely 

cooperation that preserved the Claimant's contractual interests. 

3.3 The Claimant's temporary cooperation did not amount to contractual      acceptance. 

3.3.1 The Claimant agreed to proceed with the concert only because the 

performance date was fixed, tickets had already been sold, and substantial 

commercial obligations had already been assumed. Faced with those 

circumstances, proceeding with the concert represented the only 

commercially reasonable course of action. Such cooperation cannot be 

interpreted as a waiver of the Claimant's contractual rights. 

3.3.2 Similarly, the Claimant's social media statements immediately following the 

concert were made before public speculation concerning the holographic 

substitution emerged. Those statements reflected the apparent success of the 

event at that time and cannot reasonably prevent the Claimant from 

subsequently relying upon the Respondent's contractual breach once the true 

circumstances became known. 

3.4  The Respondent's failure to provide timely disclosure of Luna's condition 

fundamentally undermined the Parties' relationship of trust and cooperation. 

Earlier disclosure would have enabled the Claimant to assess the commercial 
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consequences of the proposed substitution before reaching a decision under 

extreme time pressure. By postponing disclosure until three days before the 

concert, the Respondent acted inconsistently with the standards of transparency 

and fair dealing required under the UNIDROIT Principles.  
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IV.  The Claimant is entitled to restitutions and damages 

The Claimant should be entitled to damages for breach of contract and consequential 

losses, including those arising from reputational harm. 

 

4.1   Since the Respondent fundamentally failed to perform its primary contractual 

obligations, the Claimant is entitled to terminate the Agreement and seek the 

remedies provided under the UNIDROIT Principles. The Respondent cannot insist 

upon contractual payment while simultaneously failing to deliver the performance 

for which the Parties contracted. 

4.1.1 The Respondent is not entitled to recover the outstanding Performance Fee 

or Royalties because it failed to render the contractual performance 

promised under the Agreement. A party that has fundamentally failed to 

perform its principal contractual obligation cannot insist upon receiving the 

full contractual consideration as though complete performance had 

occurred. 

4.1.2 Pursuant to Article 7.3.1 of the UNIDROIT Principles, the Respondent's 

substitution of Luna's live performance substantially deprived the Claimant 

of the performance it was entitled to expect. The Respondent therefore 

committed a fundamental non-performance entitling the Claimant to 

terminate the Agreement. 

4.1.3 Upon termination of the Agreement, Article 7.3.6 of the UNIDROIT 

Principles requires each party to make restitution of whatever it has received 

under the contract. Accordingly, the Respondent must refund the deposit 

already paid by the Claimant. Following termination, Article 7.3.6 requires 

reciprocal restitution of any benefits received under the Agreement. The 

Respondent must therefore refund all payments already received from the 

Claimant. 

4.2 The Respondent could reasonably have foreseen that replacing one of the 

principal performers with a holographic substitute would expose the concert 

promoter to reputational harm if that substitution subsequently became public. 

Following the concert, public speculation concerning the authenticity of the 
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performance adversely affected the Claimant's commercial reputation. Such 

reputational harm naturally resulted in foreseeable commercial losses for which 

the Respondent is liable. 

4.2.1 The widespread online discussion concerning the authenticity of the 

performance diminished public confidence in the Claimant as a promoter 

of genuine live concerts. The resulting reputational harm was a 

foreseeable consequence of the Respondent's breach. 

4.2.2  The Claimant consequently suffered foreseeable commercial losses 

arising from the deterioration of its reputation and the reduction of future 

business opportunities. Such losses fall within the scope of recoverable 

damages under the UNIDROIT Principles. Pursuant to Article 7.4.4 of 

the UNIDROIT Principles, damages are recoverable for losses that were 

reasonably foreseeable at the time of contracting. It was plainly 

foreseeable that replacing one of the principal performers with an 

undisclosed AI-generated holographic substitute would expose the 

concert promoter to reputational harm, refund claims, and consequential 

commercial losses. 
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PRAYER FOR RELIEF 

For the foregoing reasons, the Claimant respectfully requests that this Honourable Tribunal: 

1. Declare that this Tribunal has jurisdiction over the present dispute; 

2. Dismiss the Respondent's application for security for costs; 

3. Declare that the Respondent fundamentally breached the Agreement by substituting 

Luna's live performance with an AI-generated holographic replacement; 

4. Dismiss the Respondent's counterclaim in its entirety; 

5. Order the Respondent to refund the deposit already paid by the Claimant together with all 

damages arising from its fundamental breach of the Agreement; and 

6. Grant such further or other relief as this Tribunal considers just and appropriate. 
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