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STATEMENT OF JURISDICTION

The CLAIMANT, Nova Live Asia Pte Ltd, respectfully submits that this Tribunal has
jurisdiction to hear and determine the present dispute pursuant to the Arbitration Rules of the

Asian International Arbitration Centre (AIAC).

Although the “Concert Promotion and Performance Agreement” dated “7 January 2026
does not contain an express arbitration clause, jurisdiction is properly founded upon: (i) the
parties’ prior course of dealing across six prior engagements, all of which were resolved
through arbitration without jurisdictional challenge, giving rise to an implied arbitration
agreement under Articles 1.9(1) and 4.3(b) of the UNIDROIT Principles; (ii) the parties’ shared
and emphatic confidentiality obligations under Clause 7 of the Agreement, which are
irreconcilable with public court litigation; (iii) the Respondent’s submission to this Tribunal’s
jurisdiction through the filing of its counterclaim; and (iv) the kompetenz-kompetenz principle,

which vests in this Tribunal the authority to determine the scope of its own jurisdiction.

The Reyna High Court granted a stay of the Respondent’s parallel court proceedings on 31
March 2026, acknowledging that arbitration is the appropriate forum. The substantive dispute
is governed by the UNIDROIT Principles of International Commercial Contracts, as agreed by

the parties.

The CLAIMANT respectfully requests this Tribunal to exercise jurisdiction and grant the

reliefs set out herein.
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QUESTIONS PRESENTED

~ Issue — 1 ~

WHETHER THE FORUM NON CONVENIENS LIES IN THE COURT PROCEEDING OR

ARBITRATION?

~ Issue —2 ~

WHETHER AN ORDER FOR SECURITY FOR COSTS OUGHT TO BE GRANTED?

~ Issue —3 ~

WHETHER AURORA’S DEPLOYMENT OF A HOLOGRAPHIC REPLACEMENT CONSTITUTED A

BREACH OF THE AGREEMENT?

~ Issue —4 ~

WHETHER AURORA’S COUNTERCLAIM OUGHT TO BE GRANTED?

*kkk
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STATEMENT OF FACTS

CLAIMANT, Nova Live Asia Pte Ltd. (" CLAIMANT?"), is an international concert promotion

and live events company incorporated under the laws of Reyna. It specializes in organizing and

promoting large-scale entertainment events across East Asia and was appointed as the exclusive

promoter of ECLIPSE's first live concert in Reyna.

RESPONDENT, Aurora Entertainment Co. Ltd. (""RESPONDENT"), is an international

entertainment agency incorporated under the laws of Reyna. It exclusively manages the

globally renowned R-Pop group ECLIPSE and is recognized within the industry for its

advanced use of artificial intelligence and holographic technologies in idol training and

performance enhancement.

The CLAIMANT and RESPONDENT are collectively referred to as the "PARTIES."

Early 2000s — 2025

2 January 2026

R-Pop evolved into a global entertainment industry. During this
period, RESPONDENT emerged as one of the leading
entertainment companies through its development of Al-assisted
performance analysis and holographic technology, while
ECLIPSE became one of the industry's most commercially

successful groups.

Representatives of the PARTIES met to discuss the organization
of ECLIPSE's first live concert in Reyna. During the meeting, the
PARTIES agreed on a fixed concert date, promotional
cooperation, confidentiality, and the need to proceed with the

concert despite unforeseen circumstances.
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7 January 2026

January 2026

Late January 2026

Three days before

the concert

The PARTIES executed a Concert Promotion and Performance
Agreement governed by the UNIDROIT Principles of
International Commercial Contracts (2016). The Agreement
appointed the CLAIMANT as the exclusive promoter of the
concert and obligated the RESPONDENT to procure ECLIPSE's
performance in accordance with industry standards. The

Agreement, however, did not contain a dispute resolution clause.

Following execution of the Agreement, the PARTIES
commenced preparations. The CLAIMANT secured the venue,
sponsors, promotional campaigns, and ticket sales, while the
RESPONDENT allocated technical resources, rehearsals, and
proprietary technology for the performance. The concert sold out

within two weeks of ticket launch.

During a promotional meet-and-greet, ECLIPSE member Im
Luna experienced an incident involving an overzealous fan,
resulting in psychological distress. The RESPONDENT arranged
therapy and adopted enhanced security measures while

continuing preparations for the concert.

Luna became unavailable and refused to perform due to anxiety.
The RESPONDENT informed the CLAIMANT and proposed
replacing Luna with an Al-generated holographic rendering.

Although initially objecting, the CLAIMANT agreed to proceed
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7 February 2026

10 February 2026

Mid-February 2026

25 February 2026

26 February 2026

on the express condition that the holographic substitution

remained confidential.

The concert proceeded as scheduled using Luna's holographic
rendering integrated with the live performance. The audience did
not detect any irregularity, and the event concluded without
disruption. Immediately afterwards, the CLAIMANT publicly

described the concert as a success.

The RESPONDENT issued an invoice to the CLAIMANT for
USD 3.6 million covering promotional activities and ECLIPSE's
performance, while requesting an accounting of gross concert

revenue and royalties.

Although public reaction remained overwhelmingly positive,
online speculation emerged after a social media user alleged that
Luna had been replaced by holographic technology. Both
PARTIES refrained from confirming or denying the allegations

and sought to preserve confidentiality.

Following non-payment of the invoice, the RESPONDENT
issued a formal demand for payment. The CLAIMANT
responded that it was reviewing whether the RESPONDENT had
complied with its contractual obligations and withheld payment

pending legal assessment.

The CLAIMANT terminated the Agreement and commenced

arbitration seeking damages of USD 2.2 million, alleging that the
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Present Proceedings

use of the holographic replacement fundamentally breached the
Agreement. The RESPONDENT challenged the existence of a
binding arbitration agreement but, without prejudice to its
jurisdictional objection, filed a counterclaim seeking payment of
the outstanding invoice. The RESPONDENT also sought
security for costs of USD 2 million. Simultaneously, the
RESPONDENT initiated court proceedings for recovery of its
dues. The Reyna High Court subsequently stayed the court

proceedings pending arbitration.

The dispute is presently before the Arbitral Tribunal, which has
directed the PARTIES to address four issues: (i) the proper forum
for dispute resolution; (ii) security for costs; (iii) whether the
deployment of the holographic replacement constituted a breach
of the Agreement; and (iv) whether the RESPONDENT's

counterclaim should be granted.
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SUMMARY OF PLEADINGS

ISSUE I: THE FORUM NON CONVENIENS LIES IN ARBITRATION, NOT IN COURT

PROCEEDINGS.

Although the Agreement lacks an express arbitration clause, an implied agreement to arbitrate
arises from the parties six prior dealings, all resolved through AIAC arbitration without
challenge. The parties strong mutual confidentiality obligations are structurally incompatible
with public court proceedings. Aurora is additionally estopped from challenging jurisdiction,
having filed a substantive counterclaim in the very arbitration it disputes an irreconcilably
inconsistent position amounting to an abuse of process. Finally, the kompetenz-kompetenz

principle vests jurisdiction-determination in the Tribunal itself.

ISSUE II: AN ORDER FOR SECURITY FOR COSTS OUGHT NOT TO BE GRANTED.

Aurora’s application for USD 2 million in security for costs must fail. Aurora has not
established the exceptional circumstances required under the AIAC Rules, and its evidence
anonymous posts, hearsay, and Nova’s contested non-payment falls far below the required
evidentiary standard. No concrete non-recovery risk exists; Aurora itself selected Nova for its
strong financial standing, and identifiable concert revenues are already held on trust. The USD
2 million figure is entirely unsupported by any cost schedule, and the application functions as

litigation pressure rather than genuine protective relief.
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ISSUE I1I: AURORA’S DEPLOYMENT OF A HOLOGRAPHIC REPLACEMENT CONSTITUTED A

BREACH OF THE AGREEMENT.

The Agreement required a live performance by all five named members of ECLIPSE. Under
Article 7.2.2(d), such personal performance obligations cannot be satisfied through
substitution, and Aurora itself described the hologram as a “replica,” not a performance. Clause
3.1.1 permitted technological enhancement, not replacement of a performer. Nova’s consent
was obtained under extreme commercial pressure shortly before the sold-out concert, while
Aurora had already concealed Luna’s condition and deprived Nova of any meaningful

alternative.

ISSUE I'V: AURORA’S COUNTERCLAIM OUGHT NOT TO BE GRANTED.

A party in fundamental non-performance cannot enforce the counterparty’s reciprocal payment
obligations under Article 7.1.3. The holographic substitution was not a valid cure under Article
7.1.4 notice was belated, the cure was inappropriate, and Nova had a legitimate interest in
refusing it. The USD 2.5 million fee is an indivisible lump sum payable only upon full
performance, which never occurred. Following valid termination, Article 7.3.5 extinguishes
Aurora’s payment right. Restitution is equally unavailable under Article 7.3.6, the impossibility

of restoring the concert stems from Aurora’s own breach.

skeokoskok
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PLEADINGS

ISSUE I: THAT THE ARBITRAL TRIBUNAL POSSESSES FULL SUBSTANTIVE JURISDICTION TO
DETERMINE THE PRESENT DISPUTE, AND THE STAY OF PARALLEL COURT PROCEEDINGS

GRANTED BY THE REYNA HIGH COURT TO BE SUSTAINED.

1. It is respectfully submitted that CLAIMANT, Nova Live Asia Pte. Ltd., establishes this
Tribunal's jurisdiction on three independent grounds: (A) a valid arbitration agreement
arising from the parties' consistent commercial practice and their common intention at the
2 January 2026 meeting; (B) RESPONDENT, by filing a USD 3.6 million counterclaim,
has accepted this Tribunal's jurisdiction and is estopped from denying it; and (C) under
the doctrine of Kompetenz-Kompetenzin Rule 26.1 of the AIAC Arbitration Rules 2026
and Article 16 of the UNCITRAL Model Law, this Tribunal has the authority to determine

its own jurisdiction.

2. The framing of RESPONDENT's jurisdictional challenge that "the parties had not reached
a final and binding agreement to arbitrate" is legally untenable. The doctrine of forum non
conveniens, which applies only where a court already possessing valid jurisdiction elects
to decline its exercise in favour of a more appropriate judicial forum, has no application

here.

3. The dispute is not one of geographic inconvenience; it is a threshold challenge to the
existence of the arbitration agreement itself a question this Tribunal is fully competent to

determine.
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A. A BINDING ARBITRATION AGREEMENT GOVERNS THIS DISPUTE.

(i) Six Prior Agreements Establish an Implied Arbitration Agreement Through Established

Course of Dealing

The absence of an express dispute resolution clause in the written Concert Promotion and
Performance Agreement executed on 7 January 2026 was a direct and deliberate
consequence of the parties highly compressed execution timeline, not a considered
rejection of arbitration. Under art. 1.9(1), parties are legally bound by any practices they
have established between themselves;! and under art. 4.3(b), any contract must be

interpreted having regard to such established practices.?

The parties collaborated on six prior concerts, each governed by an AIAC arbitration
clause. As confirmed in the clarification all disputes were resolved through AIAC
proceedings without any jurisdictional objection.®> This consistent ADR practice
establishes a binding commercial course of dealing, incorporating the AIAC arbitral

framework into the 7 January 2026 Agreement under the UNIDROIT Principles.

As Professor Gary B. Born observes, where sophisticated parties consistently adopt the
same arbitration framework, an administrative omission does not negate its implied
incorporation into a later agreement. Objectively, the parties expected the seventh

agreement to follow the same ATAC dispute resolution framework as the previous six.

RESPONDENT's attempt to treat an administrative omission as a deliberate exclusion

violates art. 1.7, which requires good faith and fair dealing.* Having relied on the ATAC

! UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL CONTRACTS ART. 1.9(1) (2016).
2 UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL CONTRACTS ART. 4.3(B) (2016).
3 CLARIFICATIONS TO MOOT PROPOSITION, 9§ 9 (2026).

4 UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL CONTRACTS ART. 1.7 (2016).
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framework in six prior agreements, RESPONDENT cannot deny its applicability to the

seventh agreement in an identical commercial context.

The Malaysian Court of Appeal in Macsteel International Far East Ltd v
Lysaght Corrugated Pipe Sdn Bhd held that where there is a prima facie
existence of an arbitration agreement including one arising from an established
course of dealing between the parties national courts ought to stay parallel
litigation and defer to the arbitral forum for a full determination of both
Jjurisdiction and merits.” This principle directly reinforces the correctness of the

Reyna High Court's stay order of 31 March 2026.

(ii) Pre-Contractual Admissions at the 2 January 2026 Meeting Demonstrate Direct and

Unambiguous Common Intention

8. Independently, the minutes of the 2 January 2026 pre-agreement meeting provide direct
evidence of the parties' shared intention to resolve disputes through arbitration. At that
meeting, convened to finalize operational and legal expectations, CLAIMANT's Managing

Director, Ms. Choi, expressly stated:, explicitly stated:®
"Last time also we mediate and arbitrate when there are any issues to avoid
publicity right.”

9. RESPONDENT's representatives participated in the meeting without objecting to Ms.
Chot's statement, and the minutes were recorded almost verbatim. Under art. 4.1 and 4.2,

the parties' common intention governs contractual interpretation.” Ms. Choi's statement

3 MACSTEEL INTERNATIONAL FAR EAST LTD V LYSAGHT CORRUGATED PIPE SDN BHD [2023]4 MLJ 551.
® EXHIBIT 1, PG 4, 9 2.
7 UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL CONTRACTS ART. 4.1 & 4.2 (2016).
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clearly confirms that AIAC arbitration was the agreed default dispute resolution

mechanism, consistent with the parties' established ADR-exclusive practice.’

The House of Lords in Fiona Trust & Holding Corp v Privalov established the
foundational presumption that rational commercial entities entering into an
international commercial transaction intend for all disputes arising from that
relationship to be resolved in a single, unified forum rather than being fractured
across multiple jurisdictions. Lord Hoffmann's formulation of the "rational
businessman" test demands that residual ambiguity be resolved in favour of
arbitration.’ Applying this standard, the coordinated commercial intention

expressed at the 2 January 2026 meeting admits of only one conclusion.

(iii) The Contractual Confidentiality Framework Is Structurally Irreconcilable with Public

Court Litigation

10. An additional basis for jurisdiction is the parties' shared commitment to confidentiality.
Clause 7 imposes broad mutual confidentiality obligations, reinforced at the 2 January
2026 meeting where both sides emphasized strict confidentiality, and CLAIMANT
expressly agreed to protect its upcoming events.'?

11. As confirmed by clarification, Reyna follows a common law system with a strict open
court principle, meaning court proceedings are generally public.!! Litigation would
therefore expose ECLIPSE's Al data, RESPONDENT's internal management decisions,

and sensitive commercial information to public scrutiny.

8 ExHIBIT 1, PG 4,9 2.

 FIONA TRUST & HOLDING CORP V PRIVALOV [2007] UKHL 40.
10 EXHIBIT 2, CL. 7.

' CLARIFICATIONS TO MOOT PROPOSITION, § 2 (2026).
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12. By contrast, AIAC arbitration ensures confidentiality, making it the only forum capable of
giving effect to Clause 7 of the Agreement.!>? RESPONDENT's decision to commence
court proceedings not only breaches this confidentiality obligation but also seeks to

pressure CLAIMANT through public disclosure of commercially sensitive information.

B. AURORA HAS VOLUNTARILY SUBMITTED TO THIS TRIBUNAL'S JURISDICTION AND IS

LEGALLY ESTOPPED FROM CHALLENGING IT.

(i) The Filing of a Substantive Counterclaim for USD 3.6 Million Constitutes an

Unambiguous Invocation of Arbitral Authority

13. RESPONDENT filed a counterclaim within these very arbitral proceedings, affirmatively
seeking a monetary award of USD 3.6 million on the merits.!? This is not a protective or
conditional appearance entered solely to contest jurisdiction; it is an explicit, substantive
invocation of this Tribunal's coercive dispute resolution machinery for RESPONDENT's

own financial benefit.

14. Under R. 26.2, any plea that the Tribunal lacks jurisdiction must be raised no later than the
filing of the Statement of Defence.!* RESPONDENT's counterclaim was not accompanied
by a timely, unambiguous reservation; it was filed as an affirmative claim for merits-based

relief.

15. A party cannot deploy an arbitral tribunal as a shadow forum, extracting a multi-million-
dollar award for its own benefit while simultaneously denying that forum's legal capacity
to bind it. This is not a question of judicial discretion; it is a matter of fundamental

procedural integrity.

12 EXHIBIT 2, CL. 7.
13 MoOT PROBLEM AT PG. 15,9 67.
14 ASIAN INT’L ARB. CTR., AIAC ARBITRATION RULES (2026) R. 26.2.
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16.

17.

18.

As the English Commercial Court held in NWA v NVE a party that takes substantive,
merits-based steps in an arbitration particularly one that seeks affirmative monetary relief
thereby submits to that tribunal's jurisdiction and is legally precluded from subsequently

resiling from the process.!?

RESPONDENT's purported "without prejudice” reservation is a self-serving unilateral
label that cannot override the objective legal consequences of actively seeking a multi-

million-dollar arbitral award.

In DLS v DLT, the Singapore High Court similarly dismissed a jurisdictional challenge
where the objecting party had engaged substantively on the merits, holding that tactical
attempts to simultaneously exploit an arbitral tribunal for a counterclaim while denying its

core authority constitute an abuse of the arbitral process. !¢

(ii) RESPONDENT's Conduct Constitutes a Violation of UPICC Article 1.8 and the Doctrine

of Estoppel

19.

20.

In art. 1.8 explicitly codifies the doctrine of venire contra factum proprium: a party cannot
act inconsistently with an understanding it has created and upon which the other party has
reasonably relied.!” RESPONDENT's estoppel operates at two distinct and independent

levels.

RESPONDENT's consistent submission of disputes to AIAC arbitration under six prior
agreements created a legitimate commercial expectation on which CLAIMANT relied. As
the Singapore Court of Appeal recognized in The Republic of India v Deutsche Telekom,
international commercial arbitration is specifically designed to prevent parties from re-

litigating forum selections that they have historically accepted, ratified, and commercially

IS NWA v NVF [2021] EWHC 2666 (CoMM).
16 DLSvDLT [2025] SGHC 61.
17 UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL CONTRACTS ART. 1.8 (2016).
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21.

operated under.!®* Allowing RESPONDENT to abruptly abandon an established forum
after inducing reliance upon it would cause manifest commercial injustice of precisely the

kind that the UNIDROIT Principles are designed to prevent.

Following the Reyna High Court's stay on 31 March 2026, the parties agreed that this
arbitration would proceed under the AIAC Arbitration Rules 2026.!° Having accepted this
procedural framework, RESPONDENT cannot now deny this Tribunal's jurisdiction. As
held in Republic of Sierra Leone v. SL Mining Ltd, parties cannot adopt contradictory

procedural positions to frustrate arbitration.?

C. THE KOMPETENZ-KOMPETENZ DOCTRINE REQUIRES THIS TRIBUNAL TO DETERMINE ITS

OWN JURISDICTION

22. R. 26.1,%! and art. 16,%? empower this Tribunal to determine its own jurisdiction, including

23.

objections to the existence, validity, or scope of the arbitration agreement. This reflects the
doctrine of Kompetenz-Kompetenz, a cornerstone of international arbitration. As Professor
Gary Born explains, the doctrine prevents parties from frustrating arbitration through
tactical court proceedings challenging jurisdiction.?* And also affirming that the doctrine
forecloses parties from using national courts to pre-empt a tribunal's own determination of

its jurisdiction.?*

The Hong Kong Court of Final Appeal in C v D, confirmed that questions regarding

compliance with pre-arbitration conditions and the scope of an arbitral submission fall

18 THE REPUBLIC OF INDIA Vv DEUTSCHE TELEKOM AG [2023] SGCA(I) 10.

9 MoOT PROBLEM AT PG. 16, 9 76. CORRECTIONS TO MOOT PROPOSITION, 9 1 (2026).

20 REPUBLIC OF SIERRA LEONE V SL MINING LTD [2021] EWHC 286 (ComM).

2l ASIAN INT’L ARB. CTR., AIAC ARBITRATION RULES (2026) R. 26.1.

22 UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL CONTRACTS ART. 16 (2016).

23 GARY B. BORN, INTERNATIONAL COMMERCIAL ARBITRATION 596 (2020).

24 WILLIAM W. PARK, THE ARBITRABILITY DICTA IN FIRST OPTIONS V. KAPLAN: WHAT SORT OF KOMPETENZ-
KOMPETENZ HAS CROSSED THE ATLANTIC?, 12 ARB. INT'L 137, 149 (1996).
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within the primary domain of the tribunal rather than domestic courts, adhering strictly to

the principle of minimal curial intervention.?®

24. The Singapore International Commercial Court reached an identical conclusion in CZQ
and CZR v CZS, holding that jurisdictional and procedural objections are best determined
by the arbitral tribunal itself using a purposive approach that supports the efficacy of

international commercial agreements.?¢

25. A prima facie arbitration agreement exists based on three independent sources: the parties'
six prior ATAC agreements,?’” Ms. Choi's statement at the 2 January 2026 meeting, and
Clause 7's confidentiality obligations.?® The Reyna High Court recognized this by granting
a stay based on Kompetenz-Kompetenz.?® Accordingly, this Tribunal should affirm its

jurisdiction and maintain the stay of RESPONDENT's parallel court proceedings.

3 CvD[2023] HKCFA 16.

26 CZQ AND CZR v CZS [2023] SGHC 16.

27 CLARIFICATIONS TO MOOT PROPOSITION, § 6 (2026).
28 EXHIBIT 1, PG 4, 2.

2% MooT PROBLEM AT PG. 16, 9 76.

~MEMORIAL for CLAIMANT ~ 29



ISSUE II: THAT AN ORDER FOR SECURITY FOR COSTS OUGHT NOT TO BE GRANTED.

26. CLAIMANT respectfully submits that RESPONDENT's application for security for costs

in the amount of USD 2 million must be dismissed in its entirety on the following three
grounds: (A) RESPONDENT has failed to establish the exceptional legal threshold for
granting security for costs, as its application is based solely on speculation and hearsay
without any verified financial evidence. (B) The objective evidence conclusively disproves
any genuine risk of non-recovery, demonstrating that CLAIMANT remains financially
capable of satisfying any adverse costs award. (C) The requested amount of USD 2 million
is arbitrary, unsupported, and grossly disproportionate, revealing that the application is

intended as litigation pressure rather than a legitimate protective measure.

A. AURORA HAS FAILED TO ESTABLISH THE EXCEPTIONAL CIRCUMSTANCES REQUIRED TO

JUSTIFY AN ORDER FOR SECURITY FOR COSTS

(i) Security for Costs Is an Extraorvdinary Remedy Governed by a Strict Threshold

27.

28.

The power to order security for costs under R. 11, 28, 47, and 48, is categorized as an
extraordinary interim measure. Because such an order fundamentally compromises the
procedural equality of the parties and may effectively bar a meritorious claimant from

access to adjudication, it is never granted as a matter of course.>

As clarification No. 7 confirms, RESPONDENT's application is not confined to the
jurisdictional challenge but is designed to span the entirety of the proceedings, drastically

compounding its potential to cause irreversible procedural prejudice.’! Security for costs

30 ASIAN INT’L ARB. CTR., AIAC ARBITRATION RULES (2026) R. 11, 28, 47 & 48.
31 CLARIFICATIONS TO MOOT PROPOSITION, § 7 (2026).

~MEMORIAL for CLAIMANT ~ 30



29.

is treated as an exceptional, narrowly-confined remedy across both common law and civil

law arbitral practice.??

The applicant must satisfy a strict cumulative test by establishing exceptional
circumstances, urgent necessity, and proportionality. In Vercara, LLC v. Republic of
Colombia, the tribunal held that speculative concerns over future costs recovery do not
meet this exceptional threshold.** Security for costs is not insurance against ordinary
arbitral risk but an extraordinary remedy reserved for cases involving bad faith, asset

dissipation, or imminent insolvency none of which exist here.

(ii) RESPONDENT's Purported Evidence Falls Far Below the Applicable Legal Standard

30.

31.

32.

RESPONDENT produces no audited financial statements, no corporate filings, and no
verified commercial ledger data of any kind. It relies instead upon three categories of

evidence, each of which collapses upon examination.

RESPONDENT first relies on anonymous Blueddit posts alleging delayed payments by
CLAIMANT. However, clarification,** confirm that these are unverified industry rumours
from unknown sources, with no reported litigation relating to the alleged non-payments.

Such unsupported allegations cannot justify the extraordinary remedy of security for costs.

The second is a news report concerning a letter of demand served upon CLAIMANT by a
former senior executive. Clarification, clarifies that this is a routine, isolated letter of
demand from a "former C-suite employee for alleged breaches of contract,” with the

underlying facts yet to be fully disclosed, and no operational or insolvency implications

32 WEIXIA GU, SECURITY FOR COSTS IN INTERNATIONAL COMMERCIAL ARBITRATION, 22 J. INT'L ARB. 167
(2005).

33 VERCARA, LLC v. REPUBLIC OF COLOM., ICSID CASE No. ARB/20/7, AWARD (SEPT. 20, 2024).

3% CLARIFICATIONS TO MOOT PROPOSITION, § 6, 12 (2026).
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33.

34.

35.

having been identified.’> An employment dispute with a departed executive is not evidence

of financial distress; it is an ordinary incident of corporate life.

The third is CLAIMANT's withholding of the 10 February 2026 invoice for USD 3.6
million.’® RESPONDENT characterizes this as evidence of financial inability. This
argument is legally fallacious. CLAIMANT's withholding of this sum is a valid exercise
of the right to withhold performance under art. 7.1.3°7 arising directly from
RESPONDENT's deployment of an unannounced holographic substitution in material

breach of the Agreement.

To treat a party's legitimate, good-faith exercise of a statutory right as evidence of
insolvency would reward a breaching respondent by converting its own wrongdoing into
a procedural sword. As affirmed in ICC Case 13359, financial uncertainty arising from a
genuine contractual dispute cannot justify an order for security for costs in the absence of

clear evidence of bad faith, fraudulent conduct, or deliberate asset shifting.®

The informal comments made by a TF Entertainment executive at the PAPA concert.
RESPONDENT's own Head of Operations, Madam Ye Bin, characterized those very
comments as "inappropriate and speculative” and declined to act upon them at the time.>°
RESPONDENT cannot now elevate gossip that its own senior representatives rejected as
unreliable into the evidentiary cornerstone of an application for extraordinary interim

relief.

35 CLARIFICATIONS TO MOOT PROPOSITION, 9 6 (2026).

36 MooT PROBLEM AT PG. 11, 51.

37 UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL CONTRACTS ART. 7.1.3 (2016).
38 ICC CASE 13359, PROCEDURAL ORDER (FEB. 2006).

3% MOOT PROBLEM AT PG. 14, 9 62.
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B. The Objective Record Affirmatively Contradicts Any Suggestion of an Enforcement Risk

(i) CLAIMANT's Strong Operational Standing and Financial Portfolio

36.

37.

RESPONDENT has not produced a single piece of verified financial data establishing that
CLAIMANT is financially incapable of satisfying an adverse costs order. The objective
record, by contrast, establishes precisely the opposite. CLAIMANT is a leading player in
the concert promotion industry with an established and internationally recognized

reputation for organizing large-scale, high-value entertainment events across the region.

The record confirms that CLAIMANT successfully organized a high-security private
performance by WHITEORANGE for a visiting presidential delegation, an event requiring
substantial financial and operational capacity. Further, clarification confirms that
CLAIMANT has several lucrative ongoing and upcoming projects with major global
artists, publicly reflected on its official website.** These facts demonstrate that
CLAIMANT is a financially stable, operational company posing no genuine enforcement

risk.

(ii) RESPONDENT Is Estopped from Alleging Financial Risk Having Previously Verified

CLAIMANT's Creditworthiness

38.

RESPONDENT is also estopped under art. 1.8 from alleging financial risk.*! During
negotiations, it selected CLAIMANT over four competitors because of its proven
experience and "strong financial backing. "*? Having independently assessed, verified, and
commercially relied upon CLAIMANT's financial strength to secure its own USD 3.6

million revenue stream, RESPONDENT is not now in a position to assert that the identical

40 CLARIFICATIONS TO MOOT PROPOSITION, 11 (2026).
4l UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL CONTRACTS ART. 1.8 (2016).

42 MooT PROBLEM AT PG. 7, 4 27.
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financial standing of the identical corporate entity represents an immediate enforcement

risk. That is precisely the kind of inconsistent conduct that art. 1.8 is designed to prohibit.*?

(iii) The Present Facts Are Entirely Distinguishable from Drivetrain v Rioglass, and the

Existence of Trust Funds Renders a Security Order Redundant

39. RESPONDENT's reliance on Drivetrain LLC v. Rioglass Solar SA is misplaced.** That
case involved a claimant undergoing bankruptcy restructuring into an assetless litigation
trust. By contrast, CLAIMANT is neither insolvent nor under liquidation or restructuring.
It remains a solvent, operational company with active revenue streams, eliminating any

basis for security for costs.

40. Most significantly, CLAIMANT currently holds the Gross Concert Revenue from the 7
February 2026 concert on trust.*’ These transaction-specific funds are already secured
within the contractual framework, eliminating any genuine enforcement risk. Accordingly,

an additional order for security for costs is both unnecessary and legally unwarranted.

C. The Quantum Sought Is Disproportionate and Functions as an Instrument of

Procedural Oppression

(i) The Absence of Any Itemized Cost Schedule Is Fatal to the Application

41. RESPONDENT seeks USD 2 million without providing any cost schedule, fee estimate,
legal budget, or supporting documentation.*® The amount is entirely arbitrary and
unsupported. As the tribunal held in Energoinvest DD v. Democratic Republic of Congo,

a tribunal cannot grant an interim measure based upon unbacked assertions of quantum,

43 UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL CONTRACTS ART. 1.8 (2016).
4 DRIVETRAIN V. RIOGLASS, ICC CASE No. 22103/RD/MK.
4 EXHIBIT 2, CL. 4.1.5.

46 MoOT PROBLEM AT PG. 15, 9 69.
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however confidently those assertions are made.*” The absence of any supporting
documentation is not a procedural technicality; it is a substantive deficiency that renders

the application incapable of being granted.

(ii) The Application Is Deploved as Litigation Leverage to Stifle CLAIMANT's Access to

Adjudication

42. CLAIMANT seeks damages of USD 2.2 million for RESPONDENT's fundamental

43.

44,

breach,*® yet RESPONDENT demands security of USD 2 million nearly 91% of the claim
value. Such an order is not a proportionate protective measure but a financial burden that

would make pursuing the arbitration prohibitively expensive.

As held in Vercara, LLC v. Republic of Colombia,* proportionality is a mandatory
requirement, and security for costs must not be used to suppress legitimate claims.
RESPONDENT's application is plainly tactical, having raised financial concerns only after
CLAIMANT commenced arbitration despite delivering the altered concert, invoicing USD
3.6 million, and publicly declaring the event a commercial success.’® This misuse of
security for costs as a strategic litigation tool has been increasingly recognized in arbitral

scholarship.’!

The chronology makes clear that RESPONDENT's application is a tactical response to
CLAIMANT's legitimate claims, not a genuine protective measure. Having failed to
establish exceptional circumstances, a verified risk of non-recovery, or a proportionate and

substantiated quantum, the application must be dismissed under R. 11 and 28."?

47 ENERGOINVEST DD V. THE DEMOCRATIC REPUBLIC OF CONGO AND SOCIETE NATIONALE D'ELECTRICITE
(S.N.E.L.) (I), ICC CASE No. 11441/KGA.

48 MoOT PROBLEM AT PG. 14, 9 65.

49 VERCARA, LLC v. REPUBLIC OF COLOM., ICSID CASE No. ARB/20/7, AWARD (SEPT. 20, 2024).

50 MoOT PROBLEM AT PG. 11, § 51.

5! THOMAS ADAMS, NON-COMPLIANCE OF SECURITY FOR COSTS ORDERS, 41 J. INT'L ARB. 699 (2024).

52 ASIAN INT’L ARB. CTR., AIAC ARBITRATION RULES (2026) R. 11 & 28.
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ISSUE I1I: THAT AURORA COMMITTED A FUNDAMENTAL BREACH BY SUBSTITUTING THE

LI1VE PERFORMANCE OF IM LUNA WITH AN AI-GENERATED HOLOGRAPHIC RENDERING.

45.

Aurora substituted the contracted live performance of Im Luna with a holographic
rendering generated from its ,proprietary artificial intelligence system, without Nova's free
and informed consent. CLAIMANT submits this on two grounds: (A) the substitution
breached Aurora's contractual obligations; and (B) the subsequent agreement of Nova and

ECLIPSE does not cure that breach.

A. THE SUBSTITUTION CONSTITUTED A BREACH OF THE CONTRACTUAL OBLIGATIONS

(i) The substitution was non-performance of a non-delegable, exclusively personal obligation

under Article 7.2.2(d)

46.

47.

The Agreement defined "the Act" as ECLIPSE, comprising five named members,
including Im Luna.> The obligation was accordingly not a generic obligation to stage some
concert; it was an obligation to procure the live performance of five identified human
artists. Under art. 7.2.2(d), obligations of an exclusively personal character cannot be

discharged through substitution.>*

This principle applies with particular force to artistic performances, where the individual
identity of the performer is integral to the commercial product delivered. Courts of equity
have long recognised that a personal performance obligation owed by a named artist cannot

be discharged by substitution: Rebinson v Davison (a named performer's personal

33 EXHIBIT 2, CL. 1.1.
54 UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL CONTRACTS ART. 7.2.2(D) (2016).
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48.

49.

50.

obligation to perform is irreplaceable);>> OBG Ltd v Allan (personal service contracts of

an artistic character bind the identified individual and cannot be fulfilled by another).®

ICC Case No. 8128, applied similar reasoning under the UNIDROIT Principles to
obligations of an exclusively personal character, while contemporary entertainment-
industry practice likewise recognizes that a digital rendering is categorically distinct from
a live human performance, requiring separate informed consent and independent
compensation. This approach is consistent with the narrow construction of exceptions to
contractual performance under art. 7.2.2.5% Also explained that exceptions to performance

obligations under art. 7.2.2 are limited and narrowly construed.*

Aurora marketed ECLIPSE on the authentic chemistry and live presence of all five
members, making their physical performance the essence of the contract.®® Under art.
7.1.1, liability for non-performance arises irrespective of fault.%! A holographic projection
is only a technological substitute and cannot satisfy an obligation requiring the live

appearance of the five named performers.

Aurora's own description of the hologram as a "replica" confirms that it was a substitute,
not a live performance.? The Official Commentary to art. 7.1.1 makes clear that
performance is assessed against the obligation undertaken,®® not an alternative method

producing a similar result. Likewise, the Arbitral Award (Bogotd)®* and ICC Case No.

55 ROBINSON v DAVISON (1871) LR 6 EXCH 269.

5 OBG LTD V ALLAN [2007] UKHL 21.

S7ICC ARBITRAL AWARD No. 8128 (1995), REPRINTED IN 24 Y.B. CoM. ARB. 174 (1999).

58 UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL CONTRACTS ART. 7.2.2 (2016).

39 AMIN DAWWAS, ALTERATION OF THE CONTRACTUAL EQUILIBRIUM UNDER THE UNIDROIT PRINCIPLES, PACE
INT'L L. REV. ONLINE COMPANION, DEC. 2010, AT 1.

60 MOOT PROBLEM AT PG. 6, 9 23.

6l UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL CONTRACTS ART. 7.1.1 (2016).

2 MOOT PROBLEM AT PG. 10, § 43.

3 UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL CONTRACTS ART. 7.1.1 (2016).

% ARBITRAL AWARD (BOGOTA), JUNE 27,2019, UNILEX, HTTPS://WWW.UNILEX.INFO/PRINCIPLES/CASE/2252
(LAST VISITED JULY 3, 2026).
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51.

52.

53.

54.

18795 affirm that replacing the agreed mode of performance with a materially different

substitute constitutes non-performance,® even if the outcome appears comparable.

The substitution also amounted to a fundamental breach under art. 7.3.1,%° Nova
contracted for a live performance by all five named members but instead received a
holographic substitute despite significant investment in the event. Under art. 7.3.1(2)(a),
a breach is fundamental where it substantially deprives the aggrieved party of its expected

benefit.®’

As affirmed in ICC Award No. 9797, the loss of the core contractual benefit constitutes
fundamental breach, even if some alternative benefit is provided.®® Aurora's decision to
use the hologram under strict confidentiality further confirms its awareness that the agreed

performance had not been delivered.

Further, under art. 7.3.1(2)(b),*’ strict compliance with the obligation to provide a live
five-member performance was essential given the fixed concert date, sold-out venue, and
sponsor commitments.”® The hologram was not a minor defect but a complete departure

from the agreed performance.

Audience satisfaction cannot cure this breach, as art. 7.1.1 measures performance against
the contractual obligation, not third-party perception.”! As held in RTI Ltd v. MUR
Shipping BV, a party cannot be forced to accept a non-contractual substitute merely

because it produces a similar commercial outcome.”?

% JCC, CASE NO 18795, AWARD, UNDATED.

 UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL CONTRACTS ART. 7.3.1 (2016).

67 STEFAN VOGENAUER, COMMENTARY ON THE UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL
CONTRACTS (PICC) ART. 7.3.1(2)(A), (STEFAN VOGENAUER ED., 2D ED. 2015).

%8 JCC AWARD NO. 9797, ASA BULL. 2000, AT 514 ET SEQ.

% UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL CONTRACTS ART. 7.3.1 (2)(B), (2016).

70 MOOT PROBLEM AT PG. 10,  44.

7L UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL CONTRACTS ART. 7.1.1 (2016).

2 RTILTD v. MUR SHIPPING BV [2024] UKSC 18, [12].
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(ii) Clause 3.1.1 permitted enhancement of a live performance, not substitution of the

performer

55.

56.

Clause 3.1.1 permits the use of "stage, sound, lighting, visual, digital or other production
technologies."” The listed examples backing tracks, visual effects, lighting rigs, and
digital instruments are all technologies that enhance a live performance without replacing
the performer. Under art. 4.1,7# and the ejusdem generis principle, as recognised in Powell
v. Kempton Park Racecourse Co Ltd., the general words must be interpreted as limited to
the same class.”

A holographic Al-generated rendering replacing Luna falls outside Clause 3.1.1 because it
substitutes, rather than enhances, the performer.’® Aurora's own practice confirms this
distinction, having previously marketed hologram performances of retired artists as tribute

shows rather than live performances.”’

B. NovA's SUBSEQUENT AGREEMENT DOES NOT CURE THE BREACH

(i) Nova's agreement to the hologram was not free consent

57.

Although Nova ultimately agreed to proceed with the substitution, that agreement cannot
constitute the free consent required to cure Aurora's breach.”® Aurora created and exploited
an extreme urgency, presenting Nova with no realistic alternative three days before a sold-
out concert with sponsorship, promotional and ticketing commitments already locked in.

Under art. 3.2.6,”° consent is vitiated where a party agrees under a serious and unjustified

73 EXHIBIT 2, CL. 3.1.1.

74 STEFAN VOGENAUER, COMMENTARY ON THE UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL
CONTRACTS (PICC) ART. 4.1, (STEFAN VOGENAUER ED., 2D ED. 2015).

75 POWELL V. KEMPTON PARK RACECOURSE CO. LTD [1899] AC 143.

76 EXHIBIT 1, PG. 3,9 9.

77 MoOT PROBLEM AT PG. 5,9 16 &17.

78 MOOT PROBLEM AT PG. 10, § 44.

79 UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL CONTRACTS ART. 3.2.6 (2016).
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58.

threat leaving no reasonable alternative, including situational coercion arising from the

circumstances themselves.

This is supported by recent authority. In its 27 November 2023 decision on Panama's
mining-concession law, As recognised in UNILEX case no. 2411,%° relied on art.1.7,%!
and 3.2.6 to hold that consent is invalid where a party's free will is compromised by
surrounding circumstances.®> The same applies here: Nova's immediate concerns about
authenticity, audience expectations, and reputational harm demonstrate that it did not
genuinely accept the substitution but acted under urgency created by Aurora's
concealment. Nova's insistence on confidentiality further confirms that both parties knew

the substitution conflicted with audience and sponsor expectations.

(ii) Aurora's concealment breached Articles 1.7, 1.8 and 5.1.3 of the UNIDROIT Principles

59.

60.

Aurora breached its duties of good faith and cooperation under art. 1.7 and 5.1.3 by
concealing the use of Luna's digital replica before the concert.?? Industry practice requires
prior informed consent for such substitutions, recognizing that transparency is
fundamental to the contractual relationship. As affirmed in ICC Case No. 18795, deliberate

non-disclosure of performance-critical information violates the duty of good faith.34

Aurora knew of Luna's psychological condition from at least 24 January 2026 but failed
to disclose it to Nova.®> Despite Luna's daily therapy, rehearsal difficulties, and absence

from promotional events, Aurora handled the issue internally while insisting on

80 SUP. CT. OF JUST. OF PANAMA, NOV. 27, 2023, UNILEX CASE NO. 2411, ARTS. 1.7 & 3.2.6, UNIDROIT
PRINCIPLES OF INT’L COM. CONTS. (2016), HTTPS://WWW.UNILEX.INFO/PRINCIPLES/CASE/2411.

8 UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL CONTRACTS ART. 1.7 (2016).

82 UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL CONTRACTS ART. 3.2.6 (2016).

83 STEFAN VOGENAUER, COMMENTARY ON THE UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL
CONTRACTS (PICC) ART. 1.7 & 5.1.3 (STEFAN VOGENAUER ED., 2D ED. 2015).

8 ICC, CASE NO 18795, AWARD, UNDATED.

8 MoOT PROBLEM AT PG. 9, 9 36-38.
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61.

62.

63.

confidentiality.3¢ As in Callow Inc. v. Zollinger,*” this silence created the false impression
that performance would proceed as agreed, depriving Nova of any meaningful opportunity

to assess the risk or make alternative arrangements.

Aurora's post-concert conduct further compounds its breach. Mr. Jack's request that Nova
"ignore the speculations" and keep the matter "under wraps" shows that Aurora continued

t.88

to conceal the substitution while demanding full payment.®® This violates the non-venire

contra factum proprium principle under art. 1.8.%°

As held in LCIA Award No. 204865, Dunor Energia v. Comision Federal de
Electricidad, a party cannot adopt a position inconsistent with its prior conduct after
inducing reliance.”® Aurora's concealment of the substitution, suppression of scrutiny, and
subsequent demand for full payment independently breach under art. 1.7 and 1.8. Having
represented that the concert was performed in accordance with the Agreement, Aurora
cannot subsequently claim the benefits of full contractual performance while concealing a
material deviation. Art. 1.7 and 1.8 impose a mandatory, non-excludable duty of good
faith, fair dealing, and consistency in international commercial contracts, precluding a

party from benefiting from its own contradictory conduct.’!

Audience satisfaction achieved through a concealed substitution cannot constitute
contractual compliance. Accordingly, CLAIMANT is entitled to termination, restitution,

and damages for Aurora's fundamental breach.

86 EXHIBIT 1, PG. 4,9 1.

87 CALLOW V ZOLLINGER [2020 SCC 45].

8 MoOT PROBLEM AT PG. 13, 9 60.

89 STEFAN VOGENAUER, COMMENTARY ON THE UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL
CONTRACTS (PICC) ART. 1.8 (STEFAN VOGENAUER ED., 2D ED. 2015).

% DUNOR ENERGIA S.A.P.I. DE C.V. V. COMISION FEDERAL DE ELECTRICIDAD (CFE), LCIA CASE NoO. 204865,
FINAL AWARD (SEPT. 26, 2022).

°l E. ALLAN FARNSWORTH, DUTIES OF GOOD FAITH AND FAIR DEALING UNDER THE UNIDROIT PRINCIPLES,
RELEVANT INTERNATIONAL CONVENTIONS AND NATIONAL LAWS, 3 TUL. J. INT'L & COMP. L. 47 (1995).
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ISSUE IV: THAT AURORA'S COUNTERCLAIM OUGHT NOT TO BE GRANTED.

64. A party that fundamentally breaches its contractual obligations cannot invoke the same

Agreement to claim payment for a performance it did not deliver. CLAIMANT submits
the counterclaim must fail for three reasons: (A) Aurora's non-performance and deliberate
concealment disentitle it from claiming payment; (B) the holographic substitution was not
a valid cure under Article 7.1.4, and Nova had a legitimate interest in refusing it; and (C)
the conditions precedent to payment were never fulfilled and Aurora cannot recover under

the lump-sum contract.

A. Aurora's Non-Performance And Deliberate Concealment Disentitle It From Claiming

Payment

(i) A party in fundamental non-performance cannot insist on reciprocal payment

65.

66.

Clause 3.1.1,%% required Aurora to procure a live performance by all five named ECLIPSE
members, including Im Luna.”® Aurora's own description of the hologram as a "replica"
confirms that it was a substitute, not a live performance.®* Under art. 7.1.1, non-
performance is assessed against the contractual obligation owed not audience reaction and
a materially different mode of performance remains non-performance even if it produces

a similar external result.”?

It is settled, as reflected in ICC Award No. 9797, that a party in fundamental non-

performance forfeits its entitlement to enforce the counterparty's reciprocal payment

92 EXHIBIT 2, CL. 3.1.1.

93 EXHIBIT 2, CL. 1.1.

% MOOT PROBLEM AT PG. 10, § 43.

95 STEFAN VOGENAUER, COMMENTARY ON THE UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL
CONTRACTS (PICC) ART. 7.1.1, (STEFAN VOGENAUER ED., 2D ED. 2015).
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obligation.”® This is codified in art. 7.1.3,%” the exceptio non adimpleti contractus which
entitles Nova to withhold payment where Aurora has failed to discharge its own

obligations.

67. Aurora, having failed to deliver the contracted performance, cannot stand on that same
contract to demand USD 3,600,000. To hold otherwise would allow a party to profit from
its own non-performance simply because it concealed that non-performance skilfully
enough to secure superficial audience approval a result the reciprocity principle underlying

art. 7.1.3 is specifically designed to prevent.

(ii) Aurora's deliberate concealment independently disentitles it from relief

68. Aurora was aware of Luna's psychological distress from as early as 24 January 2026,”8 yet
managed the crisis entirely internally and disclosed nothing until Luna was uncontactable
three days before the concert. Under art. 1.7 and 1.8, good faith, fair dealing and
consistency of conduct are mandatory and non-excludable.”” Nova reasonably relied on

Aurora's silence as confirmation that all five members remained available.

69. As in Callow Inc v Zollinger,' sustained concealment of performance-critical
information breaches the duty of honest performance; consistent with the reasoning in
Dunor Energia v. Comision Federal de Electricidad,’’’ on art. 1.8,'"> Aurora cannot
manufacture a crisis through its own bad-faith concealment and then act inconsistently

with that concealment by seeking commercial benefit from its consequences.

9% ICC AWARD NO. 9797, ASA BULL. 2000, AT 514 ET SEQ.

97 UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL CONTRACTS ART. 7.1.3 (2016).

% MOOT PROBLEM AT PG. 9, 9 36-38.

9 STEFAN VOGENAUER, COMMENTARY ON THE UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL
CONTRACTS (PICC) ART. 1.7 & 1.8 (STEFAN VOGENAUER ED., 2D ED. 2015).

100 C.M. CALLOW INC. V. ZOLLINGER, 2020 SCC 45, [2020] 3 S.C.R. 908.

101 DUNOR ENERGIA S.A.P.I. DE C.V. v. COMISION FEDERAL DE ELECTRICIDAD (CFE), LCIA CASE NoO. 204865,
FINAL AWARD (SEPT. 26, 2022).

102 UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL CONTRACTS ART. 1.8 (2016).
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B. THE HOLOGRAPHIC SUBSTITUTION WAS NOT A VALID CURE, AND NOvA HAD A

LEGITIMATE INTEREST IN REFUSING IT

(i) The cumulative conditions under Article 7.1.4 are not satisfied

70. In art. 7.1.4,'° permits cure only where prompt notice is given, the cure is appropriate,

71.

and the aggrieved party has no legitimate interest in refusing it cumulative conditions on
which Aurora fails at every stage. Notice must be given as soon as the non-performing
party becomes aware of the likely failure; Aurora knew of Luna's instability shortly after

t,19 yet informed Nova only three days before the concert,!%

the meet-and-greet inciden
after concealment had already eliminated any meaningful alternative. That is not prompt

notice but a last-minute resort.

Aurora's alleged cure fails because it concealed, rather than remedied, the non-
performance. A valid cure must address the breach without imposing a materially different
obligation on the aggrieved party. Aurora's own practice of marketing hologram
performances as tribute shows confirms that undisclosed substitution is not equivalent to

a live performance and cannot constitute a valid cure.!%

(ii) Nova had a legitimate interest in refusing the substitution

72. Nova had sold 90,000 tickets and secured sponsors and broadcast partners on the premise

of a live performance by all five members; its Director of Sponsorship expressly identified
the deliverable as the "energy, precision and chemistry" of ECLIPSE and warned that

sponsors do not want negative headlines.!’” Nova's contemporaneous response questioning

103 UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL CONTRACTS ART. 7.1.4 (2016).
104 MooT PROBLEM AT PG. 9, 9 36.

105 MooT PROBLEM AT PG. 9, 9 40.

106 MooT PROBLEM AT PG. 5, 9 16.

107 ExHIBIT 1, PG. 3, 9 1.
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73.

"the authenticity of the concert, audience expectations and our reputation" together with

its insistence on confidentiality, does not amount to free consent.!%8

As held in Kolmar Group AG v Traxpo Enterprises Pvt Ltd,'” agreement extracted where
no commercially viable alternative exists is not valid consent, and this is reinforced by the
Panama Supreme Court's application of art. 1.7 and 3.2.6 to situational coercion.'!? Faced
with either a covert holographic substitute or the cancellation of a sold-out national concert
three days before performance, Nova had no real choice; its conditional acquiescence

cannot support Aurora's payment claim.

C. THE CONDITIONS PRECEDENT TO PAYMENT WERE NEVER FULFILLED, AND AURORA

CANNOT RECOVER UNDER THE LUMP-SUM CONTRACT

(i) Termination extinguishes Aurora's right to demand payment under Article 7.3.5

74. Nova validly terminated the Agreement on 31 March 2026.'!"! Art. 7.3.5(1) releases both

parties from their obligations to perform upon termination, while art. 7.3.5(2) preserves
the right to claim damages exclusively for the aggrieved party.'!? Aurora, as the non-
performing party, holds no right under that provision to demand payment, and cannot
reframe a contractual payment claim as a damages claim to circumvent the consequences

of the termination it provoked.

108 MooT PROBLEM AT PG. 10, § 44.

109 KoLMAR GROUP AG V TRAXPO ENTERPRISES PvT LTD [2010] EWHC 113 (ComM).

110 SuPp. CT. OF JUST. OF PANAMA, NOV. 27, 2023, UNILEX CASE NO. 2411, ARTS. 1.7 & 3.2.6, UNIDROIT
PRINCIPLES OF INT’L COM. CONTS. (2016), HTTPS://WWW.UNILEX.INFO/PRINCIPLES/CASE/2411.

1 MooT PROBLEM AT PG. 16, § 76. CORRECTIONS TO MOOT PROPOSITION, 9 1 (2026).

12 STEFAN VOGENAUER, COMMENTARY ON THE UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL
CONTRACTS (PICC) ART. 7.3.5(1) & 7.3.5(2) (STEFAN VOGENAUER ED., 2D ED. 2015).
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(ii) The lump-sum structure and Article 5.1.4 bar partial recovery

75.

76.

77.

78.

The Performance Fee of USD 2,500,000 is a lump sum payable upon performance of the
Concert by all five named members.!!* Under art. 5.1.4,''* Aurora's obligation was one of
specific result it assumed the risk of delivering each named member in person and the lump
sum is indivisible and non-apportionable. As recognised in Bolton v Mahadeva, a party
who fails to substantially perform its contractual obligations cannot recover the contract

price where the defects go to the root of the bargain.!'!>

As upheld in modern jurisprudence such as Group Seven Ltd v Notable Services LLP,''®
a party who fails to substantially perform its contractual obligations cannot recover the

contract price where the defects go to the root of the bargain.

Aurora's deployment of a holographic substitute was a material deviation from the agreed
performance. Neither the Agreement nor the UNIDROIT Principles permit Aurora to
recover a pro-rata payment merely because four of the five members performed live. As
held in Arnold v Britton,''” commercial contracts must be interpreted in light of their

commercial purpose, contextual background, and the practical realities of performance

Likewise, in Socinter (Cour d'appel),’’®

upholding an ICC award applying the
UNIDROIT Principles, the court confirmed that a party cannot recover payment based on
partial performance where the agreed contractual standard was not met. Here, the

obligation was entire, the breach was fundamental, and Aurora's entitlement to payment

never arose.

"3 EXHIBIT 2, CL. 5.1.1.

114 UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL CONTRACTS ART. 5.1.4 (2016).
115 BOLTON V MAHADEVA [1972] EWCA CIv 5.

116 GROUP SEVEN LTD v NOTABLE SERVICES LLP [2019] EWCA C1v 614.

117 ARNOLD V BRITTON [2015] UKSC 36.

18 SOCINTER, COUR D'APPEL [CA] [COURT OF APPEAL] PARIS, FEB. 25, 2020 (FR.).
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(iii) Article 7.3.6 forecloses any restitutionary alternative

79.

80.

While art. 7.3.6(1)," allows restitution only through mutual restoration, art. 7.3.6(3)
makes clear that no monetary allowance is due where restitution in kind is impossible
because of the breaching party's own conduct.!?® Nova cannot restore a one-time concert
already consumed, and that impossibility stems directly from Aurora's defective
substitution of Luna with a hologram rather than the agreed live five-member performance.

Restitution therefore cannot become an indirect route to payment.

For these reasons, CLAIMANT respectfully submits that Aurora's counterclaim must fail.
Aurora did not deliver the agreed live performance by all five named members of
ECLIPSE; the holographic substitution was not a valid cure under art. 7.1.4,’?! and Nova
was entitled to reject it. Following valid termination, Aurora cannot demand payment,
claim restitution, or defeat Nova's right to withhold payment under art. 7.1.3.'?? Its
continuing and inconsistent breach of good faith from concealment through to its post-

concert instruction to keep matters "under wraps" independently bars any relief.

119 UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL CONTRACTS ART. 7.3.6(1) (2016).

120 UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL CONTRACTS ART. 7.3.6(3) (2016).

121 STEFAN VOGENAUER, COMMENTARY ON THE UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL
CONTRACTS (PICC) ART. 7.1.4, (STEFAN VOGENAUER ED., 2D ED. 2015).

122 UNIDROIT PRINCIPLES OF INTERNATIONAL COMMERCIAL CONTRACTS ART. 7.1.3 (2016).
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PRAYERS FOR RELIEF

IN LIGHT OF THE SUBMISSIONS ABOVE, COUNSEL FOR THE “CLAIMANT” RESPECTFULLY

INVITES THE TRIBUNAL TO DECLARE THAT:

I1.

I11.

IVv.

The present dispute validly falls within the scope of the arbitration;

Security for costs should not be granted, as Aurora failed to establish exceptional
circumstances or a real risk of non-recovery;

Aurora’s use of a holographic replacement constituted a fundamental breach of the
Agreement; and

Aurora’s USD 3.6 million counterclaim should be dismissed due to its non-performance

and failure to deliver the contracted performance.
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