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STATEMENT OF JURISDICTION 

The CLAIMANT has invoked arbitration under the jurisdiction of this Arbitral Panel under the Asian 

International Arbitration Centre Rules 2026, with Kuala Lumpur, Malaysia as the default seat of 

arbitration under Rule 29 of the AIAC Rules. 

 

Rule 29 of the Asian International Arbitration Centre Rules, 2026 reads as follows:  

 

Rule 29 – Seat of Arbitration 

 

29.1 The Parties are at liberty to agree on the seat of arbitration. 

29.2 Where the seat of arbitration has not been agreed to by the Parties, the seat of 

arbitration shall be Kuala Lumpur, Malaysia, unless the 

Arbitral Tribunal determines, having regard to the circumstances of the case, that another 

seat is more appropriate. 

29.3 Without affecting the choice of the seat, the Parties and the Arbitral Tribunal are at 

liberty to agree to have meetings, conferences, 

deliberations, and hearings take place in person or virtually at a place or venue other than 

the seat of arbitration. 
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QUESTIONS PRESENTED 

 

ISSUE 1 

WHETHER THE FORUM NON CONVENIENS LIES IN THE COURT PROCEEDING OR ARBITRATION? 

 

ISSUE 2 

WHETHER AN ORDER FOR SECURITY FOR COSTS OUGHT TO BE GRANTED? 

 

ISSUE 3 

WHETHER AURORA’S DEPLOYMENT OF A HOLOGRAPHIC REPLACEMENT CONSTITUTED A BREACH OF 

THE AGREEMENT? 

 

ISSUE 4 

WHETHER AURORA’S COUNTERCLAIM OUGHT TO BE GRANTED? 
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STATEMENT OF FACTS 

THE PARTIES 

Aurora Entertainment Co. Ltd (hereinafter ‘RESPONDENT’) is a leading R-Pop entertainment 

company headquartered in Reyna, renowned for its advanced use of Artificial Intelligence in idol 

development and live performance enhancement. Nova Live Asia Pte Ltd (hereinafter 

‘CLAIMANT’) is a Concert promotion and live events company incorporated under Reynan law.  

BACKGROUND 

Among the RESPONDENT’S most valuable acts was a co-ed group known as ECLIPSE. In early 

2025, at the peak of ECLIPSE’s commercial success, the RESPONDENT was approached by several 

to organise and promote ECLIPSE’s first live Concert in Reyna. It elected to proceed with the 

CLAIMANT, having regard to their successful prior collaborations. 

THE AGREEMENT 

Following a coordination meeting on 02.01.2026 and an online Zoom meeting on 05.01.2026, the 

parties executed a Concert Promotion and Performance Agreement (hereinafter ‘Agreement’) on 

07.01.2026, governed by the UNIDROIT Principles, 2016 (hereinafter ‘PICC’). The Agreement 

fixed a non-extendable performance date and required the RESPONDENT to deliver a performance 

that met the standards reasonably expected of a headline ECLIPSE Concert. Owing to the 

compressed timeline, the parties decided that the written Agreement would only contain the 

essential terms. 

THE SETBACK 
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On 24.01.2026, during a meet-and-greet event, a fan breached security protocols and made 

unsolicited physical contact with Im Luna, a member of ECLIPSE. Luna thereafter experienced 

psychological distress and heightened anxiety regarding public appearances. The RESPONDENT 

promptly arranged for therapy sessions, from 27.01.2026 and implemented enhanced security 

measures. However, despite there being signs of improvement, three days before the Concert, Luna 

firmly refused to perform. Despite the RESPONDENT’S best efforts to persuade Luna to attend the 

Concert under additional security, her position remained unchanged. 

AURORA’S RESPONSE AND NOVA’S CONSENT 

On 05.02.2026, the RESPONDENT arranged for an emergency video conference with the CLAIMANT 

and promptly disclosed Luna’s unavailability. With the intention of protecting the commercial 

interests of both parties, the RESPONDENT proposed deploying its proprietary holographic 

technology to replicate Luna’s on-stage persona. While initially resistant, the CLAIMANT ultimately 

agreed to its use on the condition of confidentiality. On 06.02.2026, a full rehearsal was conducted, 

and the CLAIMANT’S representatives were astonished by the reconstructive abilities of the digitally 

reanimated virtual model of Luna. 

THE CONCERT 

The Concert proceeded on 07.02.2026 at the National Stadium of Reyna, with all arrangements 

executed in accordance with the pre-approved production plan. The holographic integration 

seamlessly replicated Luna’s voice, choreography and stage presence, without any issues 

whatsoever. No concerns were raised by any audience member, and the CLAIMANT went on to 

describe the event as a success and praise it on its official social media accounts.  

THE DISPUTE 
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On 10.02.2026, the RESPONDENT issued an invoice of USD 3.6 million, accompanied by a request 

for computation of royalties. The CLAIMANT failed to acknowledge receipt and remit payment. 

Around 13.02.2026, speculation and rumours about an alleged “minor glitch” in the Concert 

performance arose online, in response to which ECLIPSE’s team promptly issued a statement, 

clarifying that the Concert had been executed successfully, in accordance with the planned 

arrangements. 

At the same time, rumours began to circulate regarding the CLAIMANT’S financial position, given 

alleged internal misappropriation of funds.  Considering the same, the RESPONDENT issued a 

formal follow-up letter on 25.02.2026, in reply to which the CLAIMANT raised contractual concerns 

for the first time and refused payment. Further, the CLAIMANT unilaterally terminated the 

Agreement and simultaneously commenced arbitration proceedings, alleging breach of contract 

and seeking damages of USD 2.2 million. 

THE PROCEEDINGS 

The RESPONDENT disputed the CLAIMANT’S right to unilaterally commence arbitration in the 

absence of an arbitration Agreement and initiated court proceedings. However, on 31.03.2026, the 

Reynan High Court granted a stay of court proceedings pending the outcome of the arbitration. 

The RESPONDENT filed a counterclaim without prejudice to its jurisdictional objections and applied 

for an order for security for costs of USD 2 million, given the CLAIMANT’S retention of all Concert 

revenues and the rumours regarding financial mismanagement within the company. 
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LIST OF IMPORTANT DATES 

Date Event 

2nd January 2026 Coordination meeting between the parties 

5th January 2026 Follow-up Zoom meeting 

7th January 2026 Execution of the Agreement 

24th January 2026 Meet-and-greet incident involving Luna 

5th February 2026 Emergency video conference between the 

parties 

6th February 2026 Full rehearsal by ECLIPSE 

7th February 2026 Concert at National Stadium of Reyna 

10th  February 2026 Invoice issued by the RESPONDENT 

13th February 2026 Online speculation regarding minor glitch 

25th February 2026 Issuance of formal follow-up letter 

26th February 2026 Termination of Agreement by Claimant 

31st  March 2026 Stay of Proceedings  
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SUMMARY OF PLEADINGS 

ISSUE 1: THE REYNAN HIGH COURT IS THE PROPER FORUM FOR THIS DISPUTE 

The Reynan High Court is the proper forum for this dispute. Firstly, no arbitration agreement was 

incorporated by prior course of dealing. Four of the six arbitration clauses required prior 

negotiation before arbitration, disclosing no clear or consistent course of dealing. Secondly, the 

RESPONDENT did not waive its jurisdictional objections, having contested the existence of any 

arbitration agreement immediately and filed its counterclaim solely to preserve its rights. Thirdly, 

Reyna has the most substantial connection to the dispute, given the place of contracting and 

performance, neutrality of the governing law, and direct enforceability of any Reynan judgment. 

ISSUE 2: AN ORDER FOR SECURITY FOR COSTS OUGHT TO BE GRANTED 

The RESPONDENT is entitled to an order for security for costs. Firstly, the power to grant the same 

is found within the AIAC Arbitration Rules, 2026. Secondly, the RESPONDENT’S procedural 

position as a counter-claimant does not nullify its right to seek security for costs, as the clauses 

and rules governing the same are explicitly party-neutral. Thirdly, the RESPONDENT fulfils the 

requirements necessary to obtain such an order given that there is a risk of injury which cannot be 

repaired by damages if an order were not to be granted and a reasonable possibility that the 

RESPONDENT would succeed on the merits.  

ISSUE 3: AURORA’S DEPLOYMENT OF THE HOLOGRAPHIC REPLACEMENT DID 

NOT CONSTITUTE A BREACH OF THE AGREEMENT 

The RESPONDENT’S deployment of the holographic projection did not breach the Agreement. 

Firstly, the Agreement permitted its use. Live performance requires temporal simultaneity, not 

physical presence, and digital or other production technologies should bear its normal wide 
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meaning consistent with business common sense. Secondly, the CLAIMANT expressly and 

unequivocally waived any objection by consenting to the use of the holographic projection. That 

consent was subject only to confidentiality, which the RESPONDENT never breached, and was given 

freely to protect its own commercial interests, absent any illegitimate threat. Thirdly, force majeure 

excuses any non-performance, with Luna’s psychological incapacity being an unforeseeable 

impediment beyond the RESPONDENT’S control, which it took all reasonable steps to overcome. 

ISSUE 4: AURORA’S COUNTERCLAIM OUGHT TO BE GRANTED 

The Tribunal must grant the RESPONDENT’S counterclaim. Firstly, there was no valid termination 

and the CLAIMANT’S payment obligation persists. The RESPONDENT performed by procuring the 

Concert, and its entitlement has matured. In any case, any non-performance was not fundamental. 

Four of the five members performed live. The CLAIMANT made reasonable use of the performance 

by retaining the Gross Concert Revenue. Human performance was not of the essence since the 

contract contemplated the use of holographic technology. The non-performance, if any, was not a 

fundamental breach of contract and was not intentional or reckless. The allegations of breach were 

raised well after performance had been delivered. Secondly, estoppel precludes the CLAIMANT 

from acting against the understanding it created and upon which the RESPONDENT relied. Thirdly, 

exceptio non adimpleti contractus does not apply, the Respondent having performed. 
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PLEADINGS 

ISSUE 1: THE REYNAN HIGH COURT IS THE PROPER FORUM FOR THIS DISPUTE 

1. In the absence of a valid arbitration agreement, the CLAIMANT’S unilateral commencement 

of arbitration proceedings is invalid, and hence, this Tribunal lacks the authority to adjudicate this 

dispute. The RESPONDENT submits that the Reynan High Court is the proper forum, for the 

following reasons: First, that there was no valid arbitration agreement between the parties [1.1]; 

Secondly, Aurora did not waive its jurisdictional objections [1.2]; Thirdly, the Reynan High Court 

is the natural and more appropriate forum [1.3]. 

[1.1] THERE WAS NO VALID ARBITRATION AGREEMENT BETWEEN THE PARTIES 

2. Terms from earlier contracts may be incorporated into a later one without express reference, 

but only where the parties have concluded a consistent series of similar contracts on those terms. 

This is the test of incorporation by prior course of dealing, applied by the English High Court in 

Lisnave Estaleiros Navais SA v Chemikalien Seetransport GmbH.1  

3. The Court stressed that the incorporation of terms by a prior course of dealing is a question 

of fact and degree and depends on factors like (i) the number of previous contracts and (ii) the 

similarity in terms of subject matter and manner in which they were concluded.2 The assessment 

requires that a reasonable person, viewing the parties’ prior dealings objectively, conclude that the 

disputed term formed part of the present contract.3 The term is incorporated only where that 

 

1 Lisnave Estaleiros Navais SA v. Chemikalien Seetransport GmbH 2013 EWHC 338 (Comm). 
2 ibid; Capes (Hatherden) Ltd v Western Arable Services Ltd [2010] Lloyd’s LR 477. 
3 SIAT v Tradax [1980] 1 Lloyd’s Rep 53 p.490. 
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conclusion is clear and unequivocal.4 The parties collaborated on six prior occasions. However, 

only one Concert was for ECLIPSE, with the other five featuring different idols under the 

RESPONDENT’S management.5 The earlier contracts therefore lacked sufficient similarity in subject 

matter. 

4. The present contract was concluded in a starkly different manner from the previous 

collaborations. The parties noted the compressed timeline and decided to only include the essential 

terms, while all other terms were to be revisited after the Concert had taken place, if required.6  

5. Out of the six collaboration agreements between the parties, four agreements also required 

prior negotiation as a precondition to commencing arbitration under the AIAC Rules, leading to 

more uncertainty.7  There is therefore no single, clear and consistent course of dealing. Even 

assuming the parties must arbitrate, it remains unclear whether negotiation was a precondition. 

Hence, the requirements to establish incorporation of an arbitration agreement by prior course of 

dealing have not been satisfied, and no valid arbitration agreement can be said to exist between 

the parties in the present case. 

[1.2] AURORA DID NOT WAIVE ITS JURISDICTIONAL OBJECTIONS 

 

4 ibid. 
5 ¶5, Corrections & Clarifications. 
6 ¶32, Moot Problem. 
7 ¶9, Additional Clarifications. 
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6. It is well established that arbitration is founded upon party consent.8 A party cannot be 

forced to arbitrate if it has not consented to do so.9 Rule 26.2 of the AIAC Rules requires any plea 

challenging the Tribunal’s jurisdiction to be raised no later than the statement of defence.10 Rule 

53.1 of the AIAC Rules and section 7(b) of the Malaysian Arbitration Act, 2005 embody the same 

principle: a party waives jurisdictional objections only when, despite knowing of the alleged non-

compliance, it proceeds with the arbitration without raising a timely objection.11 

7. In the present case, the RESPONDENT unequivocally contested the validity and existence of 

an arbitration agreement and promptly contended that the parties had not reached a final and 

binding agreement to arbitrate disputes arising out of the Concert.12 Further, the RESPONDENT also 

maintained that the CLAIMANT’S commencement of arbitration was premature and procedurally 

improper.13 Thus, the requirements under the above AIAC Rules have been complied with as the 

plea of lack of jurisdiction was raised immediately in response to the CLAIMANT’S unilateral 

commencement of arbitration proceedings. 

8. Additionally, courts have consistently held that a party impliedly submits to arbitration 

when it does not deny the existence of the arbitration agreement.14 A test commonly applied is 

whether the party took a “step in the proceedings”.15 Such a step is one which both invokes the 

 

8  Nigel Blackaby and Constantine Partasides with Alan Redfern and Martin Hunter, Redfern and Hunter on 
International Arbitration (Student Version, 6th edn, OUP 2015) p.16. 
9 Intergen N.V. v. Grina, 344 F.3d 134 (1st Cir. 2003). 
10 Asian International Arbitration Centre (Malaysia), AIAC Arbitration Rules 2026 (AIAC 2026) Rule 26.2. 
11 AIAC Rules 2026 r 53.1;Arbitration Act 2005 (Malaysia) s 7(b). 
12 ¶66, Moot Problem. 
13 ibid. 
14 Redfern & Hunter (n 8) p.77. 
15 Arbitration Act 1996 (India), s 31(1). 
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Tribunal’s jurisdiction and objectively manifests an election to have the dispute determined by 

arbitration.16 Consequently, a party that contests the merits without first objecting to jurisdiction 

loses the right to raise that objection subsequently.17 

9. Courts have recognised that no waiver arises where acts like filing applications for costs 

and other procedural directions are expressly undertaken without prejudice to a party’s 

jurisdictional objections.18 Similarly, it has been held by the New York Southern District Court 

that an objection to the jurisdiction of the Arbitral Tribunal is not deemed to be waived when an 

affirmative defense is asserted, and objections to jurisdiction are explicitly preserved.19 

10. Here, the RESPONDENT’S counterclaim for full payment and resolution of its invoice dated 

10.02.2026 was filed “without prejudice” to its position and notwithstanding its jurisdictional 

objections.20 The purpose of the counterclaim was to merely preserve its rights if the Arbitral 

Tribunal were to assume jurisdiction.21 Therefore, the RESPONDENT did not waive its objections 

and did not submit to the jurisdiction of the Tribunal. 

[1.3] THE REYNAN HIGH COURT IS THE MORE APPROPRIATE FORUM 

11. The doctrine of forum non conveniens, as established in Spiliada Maritime Corp v 

Cansulex Ltd,22 identifies the more appropriate forum as that with which the dispute has the most 

 

16 Sanwell Corp v Trans Resources Corp Sdn Bhd [2002] 2 MLJ 625. 
17 DFM v DFL [2024] SGCA 41 ¶50. 
18 Sanwell Corp (n 16). 
19 S&O Constr. Servs. v. APS Contracting, Inc. , 2018 WL 185836, (S.D.N.Y.) p.10. 
20 ¶67, Moot Problem. 
21 ¶73, Moot Problem. 
22 Spiliada Maritime Corp v Cansulex Ltd [1987] AC 460. 
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real and substantial connection.23 It has been held that the doctrine can never be used to impose 

arbitration upon a party to litigation.24  

12. However, the connecting factors it identifies provide a useful framework for demonstrating 

that, should this Tribunal decline jurisdiction, the Reynan High Court is the more appropriate 

forum. 

13. These connecting factors include (i) those affecting convenience or expense, (ii) the law 

governing the relevant transaction, and (iii) the places where the parties respectively reside or carry 

on business.25 

14. Firstly, the subject matter of the dispute, including the execution of the Agreement and the 

performance of the Concert, took place in Reyna. Further, given the significant social and cultural 

impact that R-Pop had in Reyna,26 it would be more convenient for a Reynan court to decide the 

matter.  

15. Secondly, the governing law is neutral and does not favour arbitration. The Agreement is 

governed by the PICC, which is equally capable of application by the Reynan High Court as by 

any Arbitral Tribunal. The most significant connecting factor under Spiliada, the law governing 

 

23 The Abidin Daver [1984] AC 398 p.415. 
24  Peter Gillies, 'Forum Non Conveniens in the Context of International Commercial Arbitration' (2008) 74(1) 
Arbitration: The International Journal of Arbitration, Mediation and Dispute Management p.46; Motorola Credit Corp 
v Kemal Uzan 274 F.Supp 2d 481 (SDNY 2003), p. 503. 
25 Spiliada (n 22). 
26 ¶8, Moot Problem. 
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the transaction,27 therefore points neither toward nor away from arbitration, and provides no basis 

for displacing the Reynan court as the appropriate forum. 

16. Thirdly, a judgment of the Reynan High Court would be directly and immediately 

enforceable in Reyna, where the parties are located, without the need for any cross-border 

recognition process. The RESPONDENT submits that where both parties, the subject matter and the 

likely assets are all located in a single jurisdiction, the courts of that jurisdiction constitute the 

more appropriate forum, and a decision rendered there enjoys the most direct route to 

enforcement.28 

ISSUE 2: AN ORDER FOR SECURITY FOR COSTS OUGHT TO BE GRANTED  

17. The CLAIMANT retains the entirety of the Concert revenue while simultaneously refusing 

to honour its payment obligations. Thus, the RESPONDENT submits that an order for security for 

costs ought to be granted, for the following reasons: firstly, that this Tribunal has the power to 

grant security for costs under the AIAC Rules and UNCITRAL Arbitration Rules [2.1]; secondly, 

that Aurora’s position as a counter claimant does not nullify its right to seek such relief [2.2]; and 

thirdly, that Aurora meets the standard test for the granting of a security for costs order [2.3]. 

[2.1] THIS TRIBUNAL HAS THE POWER TO GRANT SECURITY FOR COSTS UNDER THE AIAC RULES 

AND UNCITRAL ARBITRATION RULES 

 

27 Spiliada (n 22). 
28 Lubbe v Cape Plc [2000] 1 W.L.R. 1545. 
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18. Security for costs is an interim relief that finds its roots in interim relief clauses within 

AIAC, UNCITRAL Model Law and the UNCITRAL Arbitration Rules.  Rule 11.3 (c) of the AIAC 

Rules,29 mirrored in Article 17 of the UNCITRAL Model Law,30 and Article 26 of the UNCITRAL 

Arbitration Rules,31 all enable the Tribunal to provide a means of preserving assets out of which a 

subsequent award may be satisfied. 

19. The phrasing of these rules and articles does not specifically mention the point of security 

for costs. Rather, the phrasing is sweeping in its nature and sets the standard for granting interim 

relief to be deemed necessary in respect of the subject matter of the dispute.32  

20. In RSM Production Corporation v Saint Lucia, the ICSID Tribunal interpreted these rules 

in a wide manner, holding that the impugned clauses intentionally leave room for interpretation by 

not mentioning security for costs.33 The Tribunal held that its inherent powers to safeguard the 

integrity of the proceedings included a power to order security for costs in appropriate 

circumstances.34 For security for costs matters in arbitration, the decisions of most Tribunals and 

Courts carry persuasive weight, regardless of whether the factual background is rooted within 

UNCITRAL or ICSID.35 

 

29 AIAC Arbitration Rules 2026, r 11.3(c). 
30 UNCITRAL Model Law on International Commercial Arbitration 1985 (with amendments as adopted in 2006), 
art.17(2). 
31 UNCITRAL Arbitration Rules (as revised in 2021), art.26(2)(c). 
32 AIAC Arbitration Rules 2026, r 11.3; UNCITRAL Model Law art.17(2). 
33 RSM Production Corporation v Saint Lucia, ICSID Case No ARB/12/10, (13 August 2014) ¶64. 
34 ibid 
35 Dirk Herzig as Insolvency Administrator over the Assets of Unionmatex Industrieanlagen GmbH v Turkmenistan 
ICSID Case No. ARB/18/35) ¶60. 
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21. Thus, this Tribunal has the necessary jurisdiction to grant the RESPONDENT a security for 

costs order.  

[2.2] AURORA’S POSITION AS COUNTER CLAIMANT DOES NOT NULLIFY ITS RIGHT TO SEEK 

SECURITY FOR COSTS 

(i) The Interim Measures Clauses in AIAC and UNCITRAL are Party Neutral 

22. The interim measures clauses within the AIAC Rules and the UNCITRAL Arbitration 

Rules are specifically and intentionally party neutral. This intentional drafting measure seeks to 

ensure that the remedy for interim relief is not available based only on a party’s procedural position 

as a claimant or counter-claimant.  

23. Rule 11.1 of the AIAC Rules, 2026 states that the Tribunal may order any interim measure 

at the request of either party.36 The same is reflected in Article 26.1 of the UNCITRAL Arbitration 

Rules, 2021.37 Thus, the RESPONDENT’S position as a counterclaimant does not nullify their right 

to seek security for costs. 

(ii) The Right to Security for Costs is a Procedural Right 

24. The principle of security for costs itself grants a procedural right to both parties. In RSM 

Production Corporation, the ICSID Tribunal held that a request for security for costs is a 

 

36 AIAC Arbitration Rules 2026, r 11.1. 
37 UNCITRAL Arbitration Rules (as revised in 2021), art.26.1. 
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procedural right vested with a party, which is contingent upon the standard prima facie 

requirements for granting security being fulfilled.38  

[2.3] THE RESPONDENT MEETS THE STANDARD TEST FOR GRANTING SECURITY FOR COSTS  

25. Courts and Arbitral Tribunals have developed a standard test for granting security for costs 

through judicial precedents.39 The factors taken into consideration for the same are envisaged 

within the interim relief clauses. Rule 11.4 of the AIAC Rules requires the requesting party to: 

firstly, show that the harm caused to them if the request is not granted would not be reparable 

through damages, and secondly, show that there is a reasonable possibility that the requesting Party 

will succeed on the merits of the claim.40 

26. A four-fold test emerges from South American Silver Ltd v Bolivia: 41  (i) A real possibility 

that the appellant would succeed in its defense, (ii) A real possibility that if succeeded, it would be 

awarded costs, (iii) A risk that a costs award would go unsatisfied if security is not awarded, and; 

(iv) that the order for security would be fair after consideration of all circumstances.42 

27. The RESPONDENT’S application should be granted given that the four limbs of the standard 

test are fulfilled. Firstly, as submitted in [3] below, the RESPONDENT has a real possibility of 

succeeding against the CLAIMANT’S claims, since the CLAIMANT’S representatives were aware of 

 

38 RSM Production, (n 33) ¶64. 
39 South American Silver Ltd v Plurinational State of Bolivia, PCA Case No 2013-15. 
40 AIAC Arbitration Rules 2026, r 11.4(a)–(b). 
41 South American Silver v Bolivia, (n 39) 

42 ibid. 
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the usage of a hologram in place of a member of ECLIPSE, and their claim that the RESPONDENT 

is in breach of the contract does not have any legal backing.  

28. Secondly, if RESPONDENT’S claims were to succeed, they would be awarded costs to make 

up for the outstanding amount that was raised by RESPONDENT in their initial invoice. 

29. Thirdly, the conduct of the CLAIMANT makes the possibility of a cost award remaining 

unfulfilled plausible. Through multiple instances, evidence of the CLAIMANT’S general disposition 

of financial impunity has emerged. Most notably, the alleged misappropriation by the CLAIMANT’s 

CFO causing liquidity issues,43 the Blueddit thread evidencing a pattern of delayed payments 

across multiple jurisdictions,44 and its continued retention of the entire Gross Concert Revenue, all 

observed together, make it completely plausible that the CLAIMANT may default in fulfilling a costs 

award if granted.  

30. Finally, the fourth limb is a consideration of all factors and circumstances to ensure that a 

security for costs order would be just and fair. There is no risk that an award for security would 

impact any genuine claims, as the CLAIMANT is withholding revenue from the sold-out Concert, 

which they are contractually obligated to pay.45 The lack of a security order would leave the 

RESPONDENT in a vulnerable state. The CLAIMANT compelled the RESPONDENT into arbitration by 

terminating the contract and commencing proceedings, leaving the RESPONDENT to defend against 

its claims and being denied revenues from the Concert at the same time. 

 

43 ¶62, Moot Problem. 
44 ¶68, Moot Problem. 
45 ¶4.1.5, Exhibit 2. 
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ISSUE 3: AURORA’S DEPLOYMENT OF THE HOLOGRAPHIC REPLACEMENT DID 

NOT CONSTITUTE A BREACH OF THE AGREEMENT  

31. The CLAIMANT accepted the performance, publicly praised it and raised no objection until 

payment became due. The RESPONDENT submits that the deployment of the holographic 

replacement did not constitute a breach of the Agreement, for the following reasons: firstly, the 

contract permitted the use of holographic projection [3.1]; secondly,  Nova expressly waived its 

right to object to the mode of performance [3.2]; and thirdly,  in any case, Aurora’s non-

performance is excused under the principle of force majeure [3.3]. 

[3.1] THE CONTRACT PERMITTED THE USE OF HOLOGRAPHIC PROJECTION 

[3.1.1] “Live Performance of the Act” Did Not Require Physical Human Presence 

32. Article 4.1(1) of PICC requires a contract to be interpreted according to the parties’ 

common intention.46 Where that intention cannot be established, Article 4.1(2) of PICC adopts an 

objective standard by asking how reasonable persons in the same circumstances would understand 

the contract.47  

33. The contract provided that it was the obligation of the RESPONDENT to “procure the 

performance of ECLIPSE at the Concert”,48 with the term ‘Concert’ being defined as the “live 

performance of the Act to be held on 7th February 2026.49 

 

46 UNIDROIT Principles of International Commercial Contracts (International Institute for the Unification of Private 
Law (UNIDROIT) 2016 art.4.1(1). 
47 PICC art.4.1. 
48 ¶3.1.1, Exhibit 2. 
49 ¶1.1, Exhibit 2. 
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34. Since the term “live performance” has not been defined in the contract, its meaning must 

be determined in accordance with Articles 4.1 and 4.3 of the PICC. 

 [3.1.1.1] It was the common intention of the parties to allow for holographic substitution 

(i) Preliminary negotiations between the parties 

35. Article 4.3(a) of PICC states that the preliminary negotiations between the parties are a 

relevant circumstance in comprehending the intention of the contracting parties. It has been 

highlighted that all documents produced prior to the conclusion of the contract may be referred to, 

including minutes of meetings.50 

36. In the present case, Ms Park had explicitly mentioned that the audience does not focus on 

the mechanics and instead, the “vibes” of the ECLIPSE experience were the most important.51 

Importantly, Ms. Park did not state that every member had to be physically present. Instead, she 

emphasised the audience’s perception of the overall ECLIPSE experience.52 Madam Ye Bin, from 

the RESPONDENT’S side, replied that the same could definitely be delivered.53 This demonstrates 

that the parties regarded the audience’s experience of an ECLIPSE Concert, rather than the 

mechanics by which that experience was delivered, as the defining contractual expectation.  

(ii) The conduct of the parties subsequent to the conclusion of the contract  

 

50 Stefan Vogenauer, Commentary on the UNIDROIT principles of international commercial contracts (PICC) (2nd 
edn, Oxford University Press 2015) p.588. 
51 p.3, Exhibit 1. 
52 P.3, Exhibit 1. 
53 ibid. 
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37. Article 4.3(c) of PICC states that the conduct of the parties subsequent to the conclusion 

of the contract is also a relevant circumstance to infer the common intention of the parties.54 Such 

conduct has been held to include the making of performance, claiming of performance and failure 

to give notice of defects in performance to the other party.55  

38. In the present case, after the Concert was complete, the CLAIMANT accepted the 

performance as successful, praised it publicly and did not raise any allegation that the Agreement 

had been breached.56 The RESPONDENT submits that if physical human presence would have been 

a requirement for the performance, the CLAIMANT would have served a notice alleging defect in 

the performance and would not have praised it publicly. The conduct of the CLAIMANT subsequent 

to the conclusion of the contract clearly demonstrates a shared intention to permit the use of 

holographic substitution in the performance. 

 [3.1.1.2] In any case, the reasonable interpretation follows 

39. Article 4.1(2) of PICC provides that if such a common intention cannot be established, the 

contract must be interpreted according to the meaning that reasonable persons of the same kind as 

the parties would give to it in the same circumstances. 

40. Article 4.1(2) must also be read with the relevant circumstances enumerated under Article 

4.3, to demonstrate what the reasonable interpretation would be in the present case. 

(i) The nature and purpose of the contract 

 

54 PICC art. 4.3(c). 
55 Vogenauer (n 50) p.589. 
56 ¶50, Moot Problem. 
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41. Article 4.3(d) lists down the nature and purpose of the contract as a relevant criterion. The 

question to be asked is what the parties in transactions such as the one in question typically intend 

to achieve.57 

42. The contract clearly stipulated that the responsibility of the RESPONDENT was to “procure 

the performance of ECLIPSE at the Concert in accordance with generally accepted industry 

standards and reasonable audience expectations for a live music Concert of a similar scale and 

nature.”58 

43. The parties sought to achieve a successful concert performance and were not concerned 

with the specific modalities of the same as long as the audience expectations were fulfilled.  

(ii) The meaning commonly given to terms and expressions in the trade concerned  

44. Article 4.3(e) states that the meaning commonly given to terms and expressions in the trade 

concerned can be used to interpret the contract, as reasonable persons would.  

45. The meaning of the term “live performance” in the entertainment and Concert industry 

refers to real-time delivery as opposed to physical human presence. 

46. Scholars have highlighted that the traditional definition of “live performance” was founded 

on physical presence of the performer, in an unmediated manner, directly before the audience.59 

 

57 Vogenauer (n 50) p.592. 
58 ¶3.1.1, Exhibit 2. 
59  Philip Auslander, ‘Live and Technologically Mediated Performance’ in Tracy C Davis (ed), The Cambridge 
Companion to Performance Studies (CUP 2008) p.107. 
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However, the understanding of what amounts to a “live performance” has changed continuously 

over time in response to the development of new media technologies.60 

47. It has been rightly pointed out that “liveness” is not an absolute condition but live elements 

can be combined with technologically mediated ones to produce what would still be a “live 

performance”.61 In contemporary times, physical presence has become less important, and the 

focus has shifted to “temporal simultaneity”.62 

48. This crucial aspect of “live performance” was captured in the Concert, through ensuring 

seamless integration of the holographic projection in real time, while effectively recreating Luna’s 

on-stage persona.63 Further, there were no reports of disruption, dissatisfaction or irregularity 

during the show, and the performance appeared cohesive and uninterrupted.64 

49. The essence of a “live performance” is considered to be non-reproducibility, which was 

present in the instant case.65 Thus, the mere lack of physical presence of one performer does not 

take away from the Concert being a “live performance”. 

[3.1.2] “Digital or Other Production Technologies” Extends to Holographic Projection 

50. The Contract expressly permitted the RESPONDENT to use “stage, sound, lighting, visual, 

digital or other production technologies in connection with the Concert” to discharge its obligation 

 

60 ibid p.109. 
61 ibid. 
62 ibid p.112. 
63 ¶47, Moot Problem. 
64 ¶49, Moot Problem. 
65 Naomi P Bennett, ‘Telematic Connections: Sensing, Feeling, Being in Space Together’ (2020) 16(3) International 
Journal of Performance Arts and Digital Media p.245. 
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of delivering a performance of ECLIPSE in accordance with generally accepted industry standards 

and audience expectations.66 

51. The RESPONDENT submits that the phrase “digital or other production technologies” 

extends to the use of holographic projection as well.  

 [3.1.2.1] Burden of Proof is on the Claimant to prove otherwise 

52. Courts have held that the burden of proof is on the party alleging a narrower interpretation 

to demonstrate that the term has a narrower meaning than the normal, wider meaning.67 The normal 

meaning of the term “digital or production technologies” can be understood by applying the PICC 

as demonstrated in [3.1.1]. 

53. Applying Article 4.1(2) of PICC makes it clear that a reasonable person in the 

entertainment and concert industry would read the term to include holographic projection, since it 

is a digital technology.  

54. Similarly, keeping the nature and purpose of the contract in mind, as required by Article 

4.3(d) of the PICC,  it is submitted that since the parties were focused on delivering a live 

experience for the audience to the maximum satisfactory standards,68 “digital or other production 

technologies” should be given its normal, wide meaning to enable the same. 

 

66 ¶3.1.1, Exhibit 2. 
67 Frigaliment Importing Co., Ltd., v. BNS International Sales Corp. 190 F.Supp. 121 (1961). 
68 ¶33, Moot Problem. 
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55. Therefore, it is the CLAIMANT’S burden to prove that the term should be given a restrictive 

meaning, and that it did not include holographic projection technology. 

[3.1.2.2] Such interpretation supports business common sense 

56. Article 4.4 of PICC states that terms and expressions must be interpreted in the light of the 

whole contract or statement in which they appear.69 Words are read in the context of their sentence, 

sentences in the context of their clause, and clauses in the context of the contract as a whole.70 

57. It has been held by the UK Supreme Court that an over-literal interpretation of one 

provision of a contract without regard to the whole may distort or frustrate the commercial 

purpose.71 Further, it has also been held that if detailed semantic and syntactical analysis of words 

in a commercial contract is going to lead to a conclusion that flouts business commonsense, it must 

be made to yield to business commonsense.72 

58. This position has been affirmed in Rainy Sky,73 where the UK Supreme Court held that if 

there were two possible constructions of a term in a contract, the Court was entitled to prefer the 

one which was consistent with business common sense and reject the other.74 

59. The RESPONDENT is renowned for the use of AI in idol development and live performance 

enhancement.75 Further, the RESPONDENT was a trend-setter in the industry whose practices shaped 

 

69 PICC art. 4.4. 
70 Vogenauer (n 50) pp.599, 600. 
71 Re Sigma Finance Corporation [2009] UKSC 2 p.35. 
72 The Antaios Compania Naviera S.A. v Salen Rederierna A.B., [1985] AC 191, 201. 
73 Rainy Sky SA v Kookmin Bank [2011] UKSC 50. 
74 Ibid  ¶16. 
75 ¶12, Moot Problem. 
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audience expectations and industry norms regarding what constituted acceptable live 

performances.76 Given these facts, it would be commercially incoherent to read “digital or other 

production technologies” as excluding the digital technology that the RESPONDENT was renowned 

for. 

60.  The CLAIMANT had collaborated with the RESPONDENT on prior occasions as well. It was 

cognizant of the RESPONDENT’S position as a highly established player within the R-Pop industry, 

distinguished by its technological innovation. 77  Thus, the interpretation of “digital or other 

production technologies” must be done in a manner consistent with business common sense, which 

would mean that it must be understood to include holographic projections. 

[3.2] IN ANY CASE, THERE WAS AN EXPRESS WAIVER OF THE RIGHT TO OBJECT BY THE 

CLAIMANT 

61. The CLAIMANT waived the right to insist on the live and physical presence of Luna by 

agreeing to the deployment of the holographic projection.78 

62. When a party promises to relinquish some or all of their rights under a contract, they are 

said to have “waived” those rights.79 Courts have held that for a waiver to be established, the party 

alleging the same must show that there was a clear and unequivocal representation either by words 

or conduct which directly affected particular terms of the contract in a specific way.80 In the present 

 

76 ¶19, Moot Problem. 
77 ¶3, Corrections & Clarifications. 
78 ¶44, Moot Problem. 
79 Edwin Peel, The Law of Contract (14th edn, Sweet & Maxwell 2015) p.115. 
80 Sean Wilken and Karim Ghaly, The Law of Waiver, Variation, and Estoppel (3rd edn, Oxford University Press 
2012) ¶5.08; Feinstein v Niggli & Anor (1981) (2) SA 684 A p.684. 
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case, the CLAIMANT agreed to proceed with the Concert by deploying a holographic replacement 

of Luna, on the condition of confidentiality. 81  Thus, there was a clear and unequivocal 

representation in the present case. 

63. Further, if the varied performance is actually made and accepted, neither party can claim 

damages on the ground that the performance was not in accordance with the original contract, as 

the right to receive performance according to the original terms is deemed to have been waived.82 

The idea is that a party must abide by its waiver, especially when the other party had acted upon 

it.83  

64. This principle is reflected in Article 1.8 of the PICC as well, which states that a party cannot 

act inconsistently with an understanding it has caused the other party to have and upon which that 

other party has reasonably acted in reliance of the same.84 In the present case, the CLAIMANT 

caused the RESPONDENT to understand that it agreed to the holographic substitution of Luna’s 

performance. The RESPONDENT acted in reliance on the understanding and ensured a successful 

Concert performance, without any disruptions. Thus, the CLAIMANT’S action of unilaterally 

terminating the contract and claiming breach of performance is inconsistent with its prior act of 

expressly agreeing to the use of the holographic projection.  

[3.2.1] The Condition of Confidentiality Was Not Breached by Aurora 

 

81 ¶44, Moot Problem. 
82 Edwin Peel (n 79) p.116. 
83 Elizabeth Cooke, The Modern Law of Estoppel (Oxford University Press 2000) p.34. 
84 PICC art. 1.8. 
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65. The CLAIMANT had agreed to the usage of a holographic replacement of Luna in order to 

proceed with the Concert on the condition that the use of the hologram shall remain strictly 

confidential.85 Further, the Confidentiality Clause in the Agreement places an obligation on both 

parties to keep all non-public information relating to the other party confidential and not disclose 

the same to third parties, either directly or indirectly.86 

66. The RESPONDENT submits that this obligation of maintaining confidentiality has not been 

breached, either directly or indirectly. The online speculation was a result of a social media user’s 

comment about an alleged “minor glitch” in one segment of the performance, several days after 

the Concert was successfully performed.87 

67. Further, the RESPONDENT had no role to play in the video posted on RooTube either,88 and 

ECLIPSE’s public relations team promptly issued a statement on social media, without addressing 

the comment on the use of holographic technology to avoid further speculation.89 Thus, the waiver 

of the right to insist on the physical presence of Luna, which was conditioned on confidentiality, 

was duly made as the condition was not breached by the RESPONDENT. 

[3.2.2] The waiver was not made under duress 

 

85 ¶44, Moot Problem. 
86 ¶7.2, Exhibit 2. 
87 ¶54, Moot Problem. 
88 ¶55, Moot Problem. 
89 ¶57, Moot Problem. 
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68. To establish economic duress, it must be shown that the demand for the waiver of a right 

or claim is made in bad faith, in the sense that the party making the demand does not genuinely 

believe it is entitled to what it demands.90  

69. The RESPONDENT submits that there are two essential elements that the CLAIMANT needs 

to establish to prove that there was duress, both of which are not satisfied in the present case. The 

first element is that the threat or pressure exerted by the party must have been illegitimate. 

Secondly, that illegitimate threat should have caused the other party to enter into the contract.91 

70. In the present case, there was no threat or pressure exerted by the RESPONDENT in the first 

place, and there is no question of the same being illegitimate. The RESPONDENT merely made a 

proposal to deploy a holographic replacement of Luna, in response to the escalating crisis.92  

71. Further, the reason behind Luna not being able to perform in the Concert was due to 

psychological distress caused by unsolicited physical contact made by a fan, resulting from a 

security breach at a meet and greet event. 93  The CLAIMANT had been entrusted with crowd 

management in connection to the Concert,94 and it was only because of this lapse in management 

that the holographic projection had to be used to begin with. 

72. Therefore, there was neither any illegitimate threat made and nor did the CLAIMANT agree 

to the use of the holographic projection under any such threat. Instead, it agreed to protect its 

 

90 Ewan McKendrick, Contract Law: Text, Cases, and Materials (10th edn, Oxford University Press 2022) p.634; 
CTN Cash and Carry Ltd v. Gallaher Ltd [1994] 4 All ER 714. 
91 Pakistan International Airline Corporation v. Times Travel (UK) Ltd [2021] UKSC 40. 
92 ¶43, Moot Problem. 
93 ¶¶36,37, Moot Problem. 
94 ¶4.1.1, Exhibit 2. 
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commercial interests of its own free will. Hence, the waiver by the CLAIMANT was not made under 

any duress. 

[3.3] IN ANY CASE, NON-PERFORMANCE IS EXCUSED UNDER THE PRINCIPLE OF FORCE 

MAJEURE 

73. According to Clause 1.3 of the Contract, references to “including” and “includes” shall be 

deemed to mean “without limitation”.95 Accordingly, Clause 8 of the Agreement which lays down 

the possible situations that amount to force majeure must be interpreted consistently with Article 

7.1.7 of PICC.  

74. Under Article 7.1.7, non-performance by a party is excused if that party proves that the 

non-performance was due to an impediment beyond its control and that it could not reasonably be 

expected to have taken the impediment into account at the time of the conclusion of the contract 

or to have avoided or overcome it or its consequences.96 PICC adopts a flexible approach in the 

treatment of force majeure and does not require strict possibility of performance, but only that the 

requirements in the provision are met.97 

[3.3.1] Luna’s Inability to Perform Arose from an Impediment Beyond Aurora’s Control 

75. In Nuova Fucinati SpA v Fondmetall International AB, the Tribunal held that an event is 

beyond a party’s control where it is external to the party’s business risks and could not be prevented 

 

95 ¶1.3, Exhibit 2. 
96 PICC art.7.1.7. 
97  UNIDROIT Secretariat, Note of the UNIDROIT Secretariat on the UNIDROIT Principles of International 
Commercial Contracts and the COVID-19 Health Crisis (15 July 2020), p.9. 
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by reasonable diligence.98 The impediment needs to be external and objective,99 thereby breaking 

the causal link between the breach and the damages.100 

76. Luna’s inability to perform resulted from severe psychological distress following the 

unforeseen incident with a fan.101 The RESPONDENT neither caused nor contributed to the incident 

and immediately arranged therapy, enhanced security, and repeatedly attempted to persuade Luna 

to perform.102 Despite these efforts, Luna unequivocally refused to attend the Concert.103  

77. The RESPONDENT had no legal or practical means to compel her attendance. Accordingly, 

the impediment was beyond the RESPONDENT’S control.  

[3.3.2] The impediment could not reasonably have been foreseen at the time of contracting. 

78. When the Agreement was concluded, the RESPONDENT could not reasonably have 

anticipated that Luna would become psychologically incapable of performing. The incident 

occurred only after the Agreement had been executed,104 and Luna’s subsequent disappearance 

three days before the Concert was an extraordinary event beyond the parties’ contemplation.  

[3.3.3] Aurora could neither avoid nor overcome the impediment or its consequences. 

 

98 Nuova Fucinati SpA v Fondmetall International AB (14 January 1993) 15 Journal of Law & Commerce (1995) 
p.153. 
99 Note (n97). 
100 Tribunal de Justiça do Estado do Paraná (Brazil), 2 Turma Recursal dos Juizados Especiais, Recurso Inominado  (2 
October 2020) (Unilex). 
101 ¶37, Moot Problem. 
102 ¶38 & 41, Moot Problem. 
103 ¶41, Moot Problem. 
104 ¶33 & 36, Moot Problem. 
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79. Article 7.1.7 also requires the obligor to prove that it could neither avoid nor overcome the 

impediment or its consequences. In  Seadrill Ghana Operations Ltd v Tullow Ghana Ltd., the 

Court held that a party cannot rely on force majeure unless it has taken all reasonable steps to avoid 

or mitigate the effects of the impediment.105 

80. The RESPONDENT satisfied this requirement by arranging medical treatment, enhancing 

security, searching for Luna, and offering alternative arrangements.106 When these efforts proved 

unsuccessful, the RESPONDENT adopted the only commercially viable alternative by deploying 

Luna’s holographic rendering, thereby preserving the Concert and substantially mitigating the 

losses that would otherwise have been suffered by both parties. 

81. Therefore, all the requirements of the force majeure test under Article 7.1.7 of the PICC 

are met in the present case. 

ISSUE 4: AURORA’S COUNTERCLAIM OUGHT TO BE GRANTED 

82. The RESPONDENT has filed a counterclaim before the Tribunal seeking payment of the 

royalties owed and resolution of its invoice dated 10.2.2026 amounting to USD 3.6 million. The 

same should be granted because, firstly, there was no valid termination, and the CLAIMANT’S 

obligation to pay persists [4.1]; and, secondly, the principle of estoppel under Article 1.8 of PICC 

prevents the CLAIMANT from precluding their obligation to pay [4.2]. 

 

105 Seadrill Ghana Operations Limited v Tullow Ghana Limited [2018] EWHC 1640 (Comm). 
106 ¶38, Moot Problem. 
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[4.1] THERE WAS NO VALID TERMINATION AND NOVA’S OBLIGATION TO PAY PERSISTS  

[4.1.1] Aurora Has Performed Its Obligations Under The Contract And Is Entitled To 

Payment 

83. Under Article 7.2.1 of PICC, a party may require payment when the other party who is 

required to pay money does not do so.107 This must be read with Article 1.3 of PICC, under which 

a contract that is validly entered into is binding on both parties.108  

84. As established in [3.2], the requirement of human performance, if any, was waived. The 

concert was carried out to its mutually agreed-upon conclusion with the deployment of the 

holographic rendering of Luna.109 Hence, the RESPONDENT has fulfilled its obligations under the 

contract by procuring the performance of ECLIPSE.110  

85. Further, under the Agreement, the RESPONDENT is entitled to USD 2.5 million as 

Performance Fee and Royalties at a percentage agreed to by the parties. 111  Therefore, this 

entitlement has now matured.  

[4.1.2] In Any Case, There Was No Fundamental Non-Performance 

86. Article 7.3.1 of PICC permits termination of the contract only in cases of fundamental non-

performance.112 Under Article 7.1 of PICC, non-performance is the failure by a party to perform 

 

107 PICC art.7.2.1. 
108 PICC art.1.3. 
109 ¶47, Moot Problem. 
110 ¶3.1.1, Moot Problem. 
111 ¶5.1, Exhibit 2. 
112 PICC art.7.3.1. 
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its obligations under the contract, including defective performance.113 Any type of breach may 

amount to a non-performance.114 However, as argued in [3.1], there is no case of breach or non-

performance.  

87. In any case, non-performance was not fundamental in these circumstances. A non-

performance is fundamental if it is ‘material and not merely of minor importance’,115 considering 

the factors listed under Article 7.3.1(2) of PICC. 

 [4.1.2.1] Non-performance does not substantially deprive Nova of its expectations 

88. Firstly, only one of the five members of ECLIPSE did not perform live; the remaining four 

members performed throughout the Concert. The PICC does not treat every instance of partial 

non-performance as automatically giving rise to the right of termination. 116  To affect such 

termination, the CLAIMANT must establish that the partial non-performance amounts to a 

fundamental breach of the contract as a whole.  

89. Thus, in terms of Article 7.3.1(2)(a) of PICC, the test is whether partial non-performance 

substantially deprives the aggrieved party of its interest in the contract as a whole.117 The test under 

7.3.1(2)(a) is subjective, i.e., what a reasonable person would have expected in the 

circumstances.118  

 

113 PICC art 7.3.1.  
114 Peter Huber, in Stefan Vogenauer (ed), Commentary on the UNIDROIT Principles of International Commercial 
Contracts (PICC) (2nd edn, OUP 2015) p.922. 
115 PICC art.7.3.1, Official Comment 2, p.250. 
116 Huber (n 114) p.940. 
117 ibid. 
118 ibid. 
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90. No reasonable person would expect all human performers after explicitly agreeing to 

holographic substitution, with Ms. Kim reiterating that the Concert must proceed as scheduled. 119 

91. Secondly, the ‘reasonable use’ test,120 states that where a performance does not conform to 

the contractual requirements, consideration should be given to whether the aggrieved party may 

make any other reasonable use of the non-conforming performance.121 This may be applied to 

contracts for service under Article 7.3.1(2)(a).122 The Gross Concert Revenue has been collected 

and held by the CLAIMANT.123 By applying the reasonable use test to a contract for services, the 

holographic replacements have already been reasonably used by the CLAIMANT.  

92. In any case, under Article 7.3.1(2)(a) of PICC, the aggrieved party cannot terminate the 

contract if the non-performing party can show that it did not foresee, and could not reasonably 

have foreseen, that the non-performance was fundamental for the other party.124 As argued in [3.2], 

there was a waiver which led the RESPONDENT to believe that non-performance could not have 

been fundamental to the CLAIMANT. Thus, non-performance does not substantially deprive the 

CLAIMANT of its interests. 

 [4.1.2.2] All five human performers were not of essence under the contract  

93. Strict compliance under Article 7.3.1(2)(b) of PICC reflects the English distinction 

between conditions and warranties, under which only a breach of condition entitles termination.125 

 

119 ¶44, Moot Problem. 
120 BGH 3 April 1996 (VIII ZR 51/95), CISG-online 135; OLG Köln 14 October 2002 (16 U 77/01), CISG-online 709. 
121 Vogenauer (n 50) p.927. 
122  ibid. 
123 ¶4.1.5, Exhibit 2. 
124 PICC art.7.3.1(2)(a), Official Comment 1. 
125 Vogenauer (n 50) p.924. 
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The classification of a contractual term as a condition or warranty depends on the parties’ intention, 

ascertained from the contract and the surrounding circumstances.126  

94. In Poussard v Spiers, failure by a performer to attend the opening performances of an 

engagement due to illness was held to be a breach of condition, thereby entitling the other party to 

terminate the contract.127 However, the contract between the RESPONDENT and the CLAIMANT is 

not one for personal performance like that between an artist and their employer as in Poussard.  

95. Furthermore, the contract between the parties contemplates the use of digital technology,128 

and hence human performance cannot be of essence to the contract, and the use of holograms 

cannot be a breach of a condition.  

 [4.1.2.3] The non-performance was not intentional or reckless  

96. The PICC does not place great emphasis on the fault requirement, as evidenced by the fact 

that liability under Section 7.4 of PICC is not fault-based. Hence, this factor should be applied 

restrictively.129  

97. Here, the non-performance occurred solely because Im Luna disappeared and refused to 

perform.130 The RESPONDENT was quick in searching for her and trying to persuade her.131 Hence, 

no intentionality or recklessness can be established on the part of the RESPONDENT. 

 

126 Bentsen v Taylor Sons & Co [1893] 2 QB 274 (CA) p.281. 
127 Poussard v Spiers and Pond (1876) 1 QBD 410. 
128 ¶3.1.1, Exhibit 2. 
129 Huber (n 114) p.929. 
130 ¶35, Problem. 
131 ¶41, Problem. 
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 [4.1.2.4] Aurora will suffer disproportionate loss if the contract is terminated 

98. Under Article 7.3.1(2)(e) of PICC, regard shall be had to whether the non-performing party 

will suffer disproportionate loss as a result of the preparation of performance if the contract is 

terminated.132  The provision is based on the reliance of the non-performing party,133 and therefore 

ultimately upon an assessment of how worthy the party is of protection.134  

99. The RESPONDENT incurred substantial costs in preparing the Concert, including 

ECLIPSE’s curated image, intensive training, technical personnel, rehearsals, and proprietary 

technological infrastructure.135  

100. These performances, now executed, cannot be sold to any third party to make up for the 

losses incurred, which would imply that a disproportionate loss will be created.136 This can neither 

be of any benefit to the RESPONDENT, as it cannot be returned.137 As a result of this ‘risk of wasted 

expenses analysis’, a restrictive approach must be taken to the right of termination.138 

101. The policy underlying Article 7.3.1 is to avoid the economic costs of termination where 

damages sufficiently protect the parties’ interests. 139  In the present case, the CLAIMANT has 

 

132 PICC art 7.3.2(2)(e). 
133 PICC art.7.3.1, Official Comment 3e, p.252. 
134 Huber (n 114) p.932. 
135 ¶¶12 & 13, 40 & 41,  Moot Problem. 
136 UNIDROIT, UNIDROIT Principles of International Commercial Contracts (4th edn, UNIDROIT 2016) art 7.3.2, 
137 ibid. 
138 PICC art.7.3.1, Official Comment 2, p.250. 
139  M J Bonell, An International Restatement of Contract Law: The UNIDROIT Principles of International 
Commercial Contracts (3rd edn, 2005) p.141. 
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claimed damages to the amount of USD 2.2 million. Since there exists a claim for damages to 

remedy any breach, termination must be construed very narrowly.  

[4.1.3] Notice Of Termination Was Not Given At A Reasonable Time  

102. Under Article 7.3.2 (2) of PICC, a party loses its right to terminate the contract unless it 

gives notice to the non-conforming party within a reasonable time after it has or ought to have 

become aware of the non-conforming performance.140  

103. The RESPONDENT informed the CLAIMANT about Im Luna’s refusal to perform after 

attempts to persuade her failed on 5th February.141  However, the termination of the contract 

occurred on 26th February, after a full rehearsal was observed by officials of the CLAIMANT,142 the 

Concert was concluded, and the same was applauded on their official social media accounts.143 It 

was only after the RESPONDENT issued a follow-up request for payment on 25th February that the 

CLAIMANT decided to terminate the contract.144 This exceeds the reasonable time allowed after the 

CLAIMANT came to know about the non-performance. 

[4.2] THE PRINCIPLE OF ESTOPPEL UNDER ARTICLE 1.8 OF PICC PREVENTS NOVA FROM 

PRECLUDING THEIR OBLIGATION TO PAY  

104. Under Article 1.8 of PICC, a party cannot act inconsistently with an understanding it has 

caused the other party to have and upon which that other party reasonably has acted in reliance to 

 

140 PICC art 7.3.2(2). 
141 ¶3, Additional Clarifications. 
142 ¶45, Moot Problem. 
143 ¶50, Moot Problem. 
144 ¶63, Moot Problem. 
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its detriment.145 This provision is a general application of the principle of good faith and fair 

dealing under Article 1.7 of PICC.146  

105. In a commercial world, certainty and consistency are inalienable as businessmen need to 

be able to rely on what others said and did.147 Lord Denman CJ in Pickard v Sears held that where 

a person, by words or conduct, intentionally induces another to believe in a situation and act upon 

that belief by altering their position, that person is precluded from subsequently asserting a 

contrary situation.148 Wilfully in this case only means that the maker of the statement intended it 

to be acted upon and that it was acted upon.149 To alter his position must mean that there was a 

loss,150 known as detriment or prejudice.151  

106. In cases of concessions made by parties, specifically for a contract to be performed in a 

less onerous way,152 cases including Central London Property Trust v High Trees have recognised 

that it becomes unfair to allow a party to go back on such concession.153 This is especially so if the 

other party has acted upon it.154   

 

145 PICC art.1.8. 
146 PICC art.1.7. 
147 Pickering, ‘Estoppel by Conduct’ (1939) 55 LQR 400, p.403. 
148 Pickard v Sears (1837) 6 Ad & E 469, p.474. 
149 Freeman v Cooke (1848) 2 Exch 654. 
150 Elizabeth Cooke (n 83) p.111. 
151 Carr v London and North Western Railway Co (1875) LR 10 CP 307; Greenwood v Martins Bank Ltd [1933] AC 
51 (HL). 
152 W J Alan & Co Ltd v El Nasr Export and Import Co [1972] 2 QB 189 (CA), 213; Woodhouse AC Israel Cocoa Ltd 
SA v Nigerian Produce Marketing Co Ltd [1972] AC 741 (HL), 662. 
153 Central London Property Trust Ltd v High Trees House Ltd [1947] KB 130. 
154 Hartley v Hymans [1920] 3 KB 475 (CA). 
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107. The first requirement of representation is met in this case. Representation here means any 

communication by words capable of leading someone else to believe in a situation. 155  The 

CLAIMANT agreed to proceed with the hologram, with Ms. Kim reiterating that the Concert must 

proceed.156 This led the RESPONDENT to believe that holograms were accepted.  

108. The second requirement of detrimental reliance is also met as the RESPONDENT invested 

significant resources into the Concert and related events.157 The conduct of the other party is also 

relevant if they acted dishonestly or in bad faith.158 The CLAIMANT has engaged in negotiating 

without the intent to be bound by it, which is prohibited under Article 2.1.15 of PICC.159 Hence, 

the CLAIMANT is estopped from denying payment owed to the RESPONDENT. 

[4.3] THE PRINCIPLE OF EXCEPTIO NON ADIMPLETI CONTRACTUS UNDER ARTICLE 7.1.3 OF 

PICC DOES NOT APPLY  

109. Under Article 7.1.3 of PICC, where the parties are to perform consecutively, the party that 

is to perform later may withhold its performance until the first party has performed.160  

110. The text does not explicitly address situations of partial non-performance. However, the 

other party is only entitled to withhold performance if it is consonant with good faith and fair 

 

155  Cooke (n 83) p.113. 
156 ¶45, Moot Problem. 
157 ¶35, Moot Problem. 
158 Cooke (n 83) p.115. 
159 PICC art.2.1.15. 
160 PICC art.7.1.3. 
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dealing.161 In this case, the RESPONDENT has fulfilled its obligations as argued in [3.1]. Therefore, 

the CLAIMANT cannot invoke good faith to justify withholding payment. 

111. In any case, even partial performance means that the obligation to pay has matured as the 

CLAIMANT is prevented from withholding payment considering good faith.  Thus, the RESPONDENT 

is entitled to its counterclaim. 

 

 

 

 

161 PICC art.7.1.3, Official Comment 1. 



  MEMORANDUM for RESPONDENT 
 

 

 

xviii 

PRAYER FOR RELIEF 

Considering the facts stated, issues raised, authorities cited, and arguments advanced, the Counsel 

for the RESPONDENT respectfully requests the Tribunal to: 

I. Declare that this Tribunal lacks jurisdiction over the dispute, and that the Reynan High Court is 

the appropriate forum;  

II.  Grant an order for security for costs in the sum of USD 2 million; 

III. Declare that Aurora’s deployment of a holographic replacement did not constitute a breach of 

the Agreement and dismiss the claim for damages; and 

IV. Grant Aurora’s counterclaim of USD 3.6 million. 

 

 

 

 

 

 

 

 

 


