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STATEMENT OF JURISDICTION 

The CLAIMANT (NOVA) has submitted the dispute to the Asian International Arbitration Centre 

(“AIAC”), pursuant to the Rule 1.1(a) of Arbitration Rules, 2023 of the AIAC which states:  

“1.1. Where the Parties have agreed in writing, by an arbitration agreement or otherwise, to refer 

their dispute to arbitration in accordance with the AIAC Arbitration Rules, then: (a) such dispute 

shall be settled or resolved by arbitration in accordance with the AIAC Arbitration Rules.” 

The tribunal has the jurisdiction to hear the present matter, all of which is urged in detail in the 

written submission and is submitted most respectfully. 
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QUESTIONS PRESENTED 

 

[ISSUE -1] 

WHETHER THE FORUM NON CONVENIENS LIES IN THE COURT PROCEEDING OR ARBITRATION? 

[ISSUE -2] 

WHETHER AN ORDER FOR SECURITY FOR COSTS OUGHT TO BE GRANTED? 

[ISSUE -3] 

WHETHER AURORA’S DEPLOYMENT OF A HOLOGRAPHIC REPLACEMENT CONSTITUTED A BREACH OF 

THE AGREEMENT? 

[ISSUE -4] 

WHETHER AURORA’S COUNTERCLAIM OUGHT TO BE GRANTED? 
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STATEMENT OF FACTS 

PARTIES 

1. Aurora Entertainment Co. Ltd. [hereinafter “Aurora” and RESPONDENT] depending on the 

issue] is a leading entertainment company incorporated in Reyna, renowned for its use of 

artificial intelligence and holographic technology in developing and managing R-Pop artists. 

Nova Live Asia Pte Ltd. [hereinafter “Nova” and CLAIMANT] is an international concert 

promoter incorporated in Reyna, specializing in organizing large-scale music events across 

Asia. Aurora manages the globally acclaimed R-Pop group ECLIPSE, while Nova sought to 

organize ECLIPSE’s first stadium concert in Reyna. 

 

THE CONCERT PROMOTION AGREEMENT 

2. Following negotiations in January 2026, Aurora and Nova executed a Concert Promotion and 

Performance Agreement governed by the UNIDROIT Principles of International Commercial 

Contracts [2016]. The Agreement appointed Nova as the exclusive concert promoter and 

required Aurora to procure ECLIPSE’s performance at the National Stadium on 7 February 

2026. Owing to the compressed timeline, the Agreement omitted any dispute resolution 

clause, although the parties’ previous collaborations had consistently referred disputes to 

arbitration under the AIAC Arbitration Rules.  

ENSUING EVENTS 

3. Approximately two weeks before the concert, one of ECLIPSE’s members, Im Luna, was 

physically assaulted by an overzealous fan during a promotional event. The incident caused 

severe psychological distress, rendering Luna unwilling to perform despite therapy and 

repeated assurances from Aurora. Three days before the concert, Aurora informed Nova that 
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Luna refused to appear and proposed replacing her with an AI-generated holographic replica 

capable of reproducing her voice, choreography, expressions and stage presence. Although 

Nova initially objected on authenticity grounds, it ultimately consented on the express 

condition that the use of holographic technology remain strictly confidential. 

4. The concert proceeded on schedule using the holographic rendering of Luna. Neither the 

audience nor industry observers detected the substitution, and the performance was widely 

celebrated as a commercial success. Aurora subsequently issued an invoice of USD 3.6 

million and sought payment together with an accounting of concert revenues for royalty 

computation. Several days later, however, online speculation emerged after a minor visual 

glitch in the concert footage prompted allegations that Luna had been replaced by a hologram. 

Nova thereafter withheld payment, asserting that Aurora had fundamentally breached the 

Agreement by failing to provide a genuine live performance.  

DISPUTE BETWEEN THE PARTIES 

5. Nova terminated the Agreement and commenced arbitration, claiming USD 2.2 million in 

damages on the basis that the Agreement contemplated live performances by all five members 

of ECLIPSE and that Aurora’s unilateral deployment of AI-generated holographic technology 

constituted a fundamental contractual breach. Aurora disputed both the alleged breach and 

the tribunal’s jurisdiction, arguing that the parties had never concluded a binding arbitration 

agreement because the written Agreement contained no arbitration clause. Nevertheless, 

Aurora filed a counterclaim without prejudice to its jurisdictional objections, seeking 

payment of the outstanding invoices and royalties.  

6. Aurora additionally sought security for costs of USD 2 million after learning of allegations 

that Nova was experiencing serious financial difficulties and had delayed payments to other 
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entertainment agencies. Nova opposed the application, contending that it remained 

financially solvent and that Aurora’s participation in arbitration amounted to acceptance of 

the tribunal’s jurisdiction. Simultaneously, Aurora instituted court proceedings to recover the 

unpaid invoices, while Nova sought a stay of those proceedings on the ground that the dispute 

was subject to mandatory arbitration. The Reyna High Court granted a stay pending 

determination by the arbitral tribunal. 
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SUMMARY OF PLEADINGS 

I. THE ARBITRAL TRIBUNAL HAS JURISDICTION OVER THE PRESENT 

DISPUTE. 

The CLAIMANT respectfully submits that this Hon’ble Tribunal possesses jurisdiction to adjudicate 

the present dispute. A valid arbitration agreement exists by virtue of the parties’ established course 

of dealing, their prior agreement to resolve disputes through AIAC arbitration, and their subsequent 

conduct, all of which satisfy the liberal requirements of the UNCITRAL Model Law (‘Model 

Law’) and the Malaysian Arbitration Act, 2005 (‘MAA’). The principle of Kompetenz-Kompetenz 

empowers the Tribunal to determine its own jurisdiction, while the doctrine of forum non 

conveniens has no application where the parties have chosen arbitration as their dispute resolution 

mechanism.  

II. THE RESPONDENT’S APPLICATION FOR SECURITY FOR COSTS 

SHOULD BE DISMISSED. 

The RESPONDENT has failed to establish the exceptional circumstances necessary to justify an order 

for security for costs. International arbitral practice consistently treats such relief as an 

extraordinary remedy, available only where there is compelling evidence of a genuine risk of non-

recovery. The RESPONDENT relies solely upon speculative and unverified social media reports 

regarding the Claimant’s financial condition and has produced no credible evidence demonstrating 

insolvency or inability to satisfy a future costs award. The Claimant remains a solvent and 

operational commercial entity. Moreover, the amount sought is excessive and disproportionate, 

and granting security would unjustifiably impede the Claimant’s access to justice by creating an 

unnecessary financial barrier to the prosecution of its legitimate claims. 
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III. THE RESPONDENT FUNDAMENTALLY BREACHED THE AGREEMENT 

BY DEPLOYING AN UNDISCLOSED HOLOGRAPHIC REPLACEMENT. 

The RESPONDENT fundamentally breached the Concert Promotion and Performance Agreement by 

replacing Im Luna with an AI-generated holographic substitute without contractual authority. The 

Agreement expressly required the live performance of all five named members of ECLIPSE, and 

its language, the parties’ negotiations, industry practice, and subsequent conduct all demonstrate 

that physical human performance constituted the essence of the bargain. The CLAIMANT’S 

temporary acceptance of the hologram was induced by commercial necessity and economic duress 

immediately before the concert and cannot amount to a waiver or contractual variation. The 

RESPONDENT’S deliberate concealment of the substitution further confirms that it recognised the 

deployment as a deviation from the Agreement. 

IV. THE RESPONDENT’S COUNTERCLAIM OUGHT TO BE DISMISSED. 

The RESPONDENT cannot recover payment under an Agreement that it fundamentally breached. 

Since the contractual obligation to pay was expressly conditioned upon proper performance, the 

Performance Fee and concert-related charges never became payable. The promotional charges are 

overstated because Im Luna failed to attend several promotional events, while the royalty claim 

remains unquantified and is therefore incapable of being granted. In any event, any amount that 

the Tribunal may find payable is subject to set-off against the CLAIMANT’S damages arising from 

the RESPONDENT’S breach. Accordingly, the RESPONDENT’S counterclaim deserves to be dismissed 

in its entirety, and the CLAIMANT is entitled to damages, costs, and such further relief as this 

Hon’ble Tribunal deems just and proper.
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PLEADINGS 

I. THE ARBITRAL TRIBUNAL HAS JURISDICTION OVER THE CLAIM AND 

THE DOCTRINE OF FORUM NON CONVENIENS DOES NOT WARRANT 

REFERRAL TO THE REYNA HIGH COURT.  

1. There exists a valid arbitration agreement, as the Parties have agreed in their prior 

communications to settle any disputes by arbitration [A]. The arbitral tribunal stands as the 

appropriate forum for hearing the disputes [B]. 

A. THERE EXISTS A VALID ARBITRATION AGREEMENT. 

2. When a claim is lodged before the Tribunal, it has the primary authority to determine its own 

jurisdiction, including questions of the existence of a valid arbitration agreement by virtue of 

the principle of Kompetenz-Kompetenz.1 The AIAC Rules also confirm the Tribunal’s 

competence to rule on objections related to the existence of the arbitration agreement.2 

3. Having affirmed the authority of this tribunal to determine the question of validity of the 

arbitration agreement, the existence of a valid arbitration agreement is determined by applying 

the three-stage governing law hierarchy. This is established in two stages: first, the law 

applicable to the arbitration agreement is Malaysian law [i]; and second, under Malaysian law, 

a valid and binding arbitration agreement exists between the Parties [ii]. 

                                                
1 UNCITRAL Model Law on International Commercial Arbitration [adopted 21 June 1985, amended 7 July 2006] art 

16. 
2 Asian International Arbitration Centre, AIAC Arbitration Rules 2026 r 26.1. 
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i. The applicable law governing the arbitration agreement is Malaysian Law. 

1. In the determination of the choice-of-law framework for arbitration agreements, courts and 

tribunals must identify [in order] [a] an express choice; [b] an implied choice; and [c] the law 

with the closest connection.3  

2. Herein, there is no express choice by the Parties [a]; Further, there is an implied choice to apply 

Malaysian law under which there exists a valid arbitration agreement [b]. In any case, the real 

and closest connection test would lead to the application of Malaysian Law [c]. 

3. The separability doctrine requires that the arbitration agreement’s governing law be assessed 

‘independently’ of the main contract’s governing law.4 The Parties’ choice of UNIDROIT for 

the Concert Promotion and Performance Agreement dated 7 January 2026 (‘Agreement’) 

therefore does not automatically supply the law of the arbitration agreement. 

4. The arbitration agreement is a self-standing instrument whose governing law is determined 

independently. The UNIDROIT clause governs substantive contractual rights, not the 

procedural framework for dispute resolution.5 

5. Additionally, the law governing an arbitration agreement must be a national legal system 

capable of supplying rules on the formation, validity, and enforcement of agreements to 

arbitrate.6 UNIDROIT is a set of supranational principles; it has no rules on arbitration 

                                                
3 Enka Insaat Ve Sanayi AS v OOO Insurance Company Chubb [2020] UKSC 38, [170]–[171]. 
4 UNCITRAL Model Law on International Commercial Arbitration [adopted 21 June 1985, amended 7 July 2006] art 

16[1]. 
5 Sulamérica CIA Nacional de Seguros SA v Enesa Engenharia SA [2012] EWCA Civ 638, [25]–[31]. 
6 Gary B Born, International Commercial Arbitration [3rd edn, Kluwer Law International 2021] 489. 
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agreement formation, no provisions for arbitral proceedings, and no capacity to serve as a lex 

arbitri.7 

6. There is no express choice of law governing the arbitration agreement. The Agreement’s choice 

of UNIDROIT governs substantive rights only, and by reason of the separability doctrine, does 

not extend to the arbitration agreement. 

ii. The Parties impliedly agreed to Malaysian law owing to AIAC arbitration. 

7. Where an arbitration agreement need not be express, and parties have consistently referred 

prior disputes arising from the same commercial relationship to a particular institution, that 

consistent practice implies an agreement that the same institution and seat govern later 

transactions.8  

8. Construction of an arbitration clause begins from the presumption that rational businessmen 

intend disputes arising from their relationship to be resolved by a single tribunal.9 

9. The present arbitration agreement is governed by the AIAC Rules, which incorporate the 

Model Law as the applicable procedural framework. Malaysian law as the seat’s lex arbitri, 

which itself adopts the Model Law, therefore supplies the benchmark against which the 

existence and validity of the arbitration agreement must be tested.10 

                                                
7 Emmanuel Gaillard and John Savage [eds], Fouchard Gaillard Goldman on International Commercial 
Arbitration[Kluwer Law International 1999] paras 401–420. 
8 Habas Sinai Ve Tibbi Gazlar Istihsal Endustrisi AS v VSC Steel Company Ltd [2013] EWHC 4071 [Comm], [100]–

[108]. 
9 Premium Nafta Products Ltd v Fili Shipping Co Ltd [2007] UKHL 40, [13], [17]–[19]. 
10 UNCITRAL Secretariat, Analytical Commentary on Draft Text of a Model Law on International Commercial 

ArbitrationUN Doc A/CN.9/264 [25 March 1985].  



MEMORIAL for CLAIMANT | 4  

 

10. Article 7 of the Model Law adopts a liberal, non-restrictive approach to the “in writing” 

requirement, reflecting its purpose of modernising arbitral procedure to match international 

contracting practice.11  

11. The interpretation of the written agreement requirement remains broad and unrestrictive. An 

arbitration agreement is in writing if its content is recorded in any form, whether or not the 

arbitration agreement or contract has been concluded orally, by conduct, or by other means. 12 

12. Per Article 7[5], where it appears in an exchange of statements of claim and defence in which 

one party alleges its existence and the other does not deny it. Procedural conduct of this kind 

is itself evidence of consensus to arbitrate.13 

13. Applying these principles, the Parties’ conduct, including their consistent reference of disputes 

to AIAC, satisfies Article 7’s broad writing requirement. A valid and binding arbitration 

agreement is accordingly established.⁶ In the alternative, even absent implied incorporation of 

the AIAC Rules, Malaysian law as the lex arbitri independently adopts an equally liberal 

approach to the formation and validity of arbitration agreements, so the same conclusion 

follows. 

iii. In arguendo, as per the Close connection test, the lex arbitri lies in the Malaysian 

courts.  

14. Absent an express or implied choice of law, courts presume the seat’s law bears the closest 

connection, particularly where the parties chose arbitration under an institution seated there. 

                                                
11 UNCITRAL Model Law on International Commercial Arbitration [adopted 21 June 1985, amended 7 July 2006]. 
12 UNCITRAL Model Law on International Commercial Arbitration [adopted 21 June 1985, amended 7 July 2006] art 

7[3].  
13 Gary B Born, International Commercial Arbitration [3rd edn, Kluwer Law International 2021] ch 5, 1062–1113.  
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Here, the Parties selected AIAC arbitration, with Malaysia as the agreed seat. These factors 

establish Malaysia as the closest connection, making the MAA the applicable lex arbitri. 

15. First, the present agreement satisfies the writing requirement under Section 9 of the MAA.  

Section 9[3]–[5] of the MAA, mirroring Article 7 of the Model Law, does not require a signed, 

standalone arbitration clause; a writing is established wherever the content of the agreement is 

recorded in any form.14 A meeting minute qualifies as such a writing where it is recorded by a 

party [or with the authority of both] and its content evidences the parties’ agreement, as the 

English High Court held in Barrier Ltd v Redhall Marine Ltd, where a relationship-meeting 

minute was sufficient to evidence an arbitration agreement without any separate signed 

instrument.15 

16. Malaysian courts have consistently endorsed this approach. In Ajwa for Food Industries, it was 

recognised that an arbitration agreement may be inferred from the parties’ conduct and prior 

course of dealing.16 

17. The Minutes of the meeting record Choi expressly invoking the Parties’ established practice to 

mediate and arbitrate, to which Jack responded, on Aurora’s behalf, in the affirmative.17 Unlike 

Barrier, where the missing element was any record of assent, here the Minutes were further 

circulated the same day, removing any doubt as to authenticity or notice.18 

                                                
14 Arbitration Act 2005 [Act 646] [Malaysia] ss 9[3]–[5]. ; UNCITRAL Model Law on International Commercial 
Arbitration [adopted 21 June 1985, amended 7 July 2006] art 7[3]. 
15 Barrier Ltd v Redhall Marine Ltd [2016] EWHC 275 [TCC], [38]–[45]. 
16 Ajwa for Food Industries Co [MIGOP], Egypt v Pacific Inter-Link Sdn Bhd [2013] 5 MLJ 625 [CA]; [2013] 2 CLJ 

395 [CA]; [2011] MLJU 1537.  
17 Exhibit 1, Minutes of Pre-Agreement Coordination Meeting, 2 January 2026, p 4. 
18 Ibid 5 [‘Circulated on: 2 January 2026’]. 
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B. THE ARBITRAL TRIBUNAL IS THE APPROPRIATE FORUM.  

18. The test of appropriate forum turns on where the connecting factors point and whether Aurora 

is estopped from disputing this Tribunal’s authority. Both inquiries favour arbitration: 

i. In arguendo, as per the Close connection test, the lex arbitri lies in the Malaysian 

courts. 

19. Firstly, Under the two-stage test laid down in Spiliada, the party seeking to displace the chosen 

forum must establish that another forum is clearly more appropriate for the determination of 

the dispute.19 Where commercial parties have elected arbitration, that choice constitutes the 

strongest connecting factor in the analysis and to be displaced only upon the clearest showing 

of strong cause.20 

20. Secondly, every material connecting factor identified under Spiliada points towards arbitration. 

The Parties selected AIAC arbitration with Malaysia as the juridical seat, thereby subjecting 

the proceedings to the MAA and the international framework based upon the Model Law.21  

21. Simultaneously, the substantive Agreement is governed by UNIDROIT, a transnational body 

of commercial rules better suited to determination by an international arbitral tribunal than a 

domestic municipal court.22 

22. Moreover, Clause 7.2 obliges both Parties to maintain strict confidentiality concerning 

proprietary technology and commercial information, an obligation fundamentally aligned with 

                                                
19 Spiliada Maritime Corp v Cansulex Ltd [1987] AC 460 [HL] 476–82. 
20 Rickshaw Investments Ltd v Nicolai Baron von Uexkull [2007] 1 SLR[R] 377, [42]–[45]; The Eleftheria [1970] P 

94, 99–100. 
21 Arbitration Act 2005 [Act 646] [Malaysia] ss 3, 18; Asian International Arbitration Centre, AIAC Arbitration Rules 

2021rr 2, 18. 
22 UNIDROIT Principles of International Commercial Contracts 2016 arts 1.1, 4.1, 4.3; BCY v BCZ [2016] SGHC 

249, [55]–[65]. 
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the confidential character of arbitration but inherently inconsistent with public court 

proceedings.⁸ 

23. Thirdly, the nature of the dispute favours arbitration. The present dispute concerns specialised 

questions relating to international entertainment contracts, AI-generated performances, royalty 

accounting and contractual obligations within the commercial music industry. 

24. Finally, the Reyna High Court has recognised arbitration as the appropriate forum by staying 

the domestic proceedings pending the outcome of the present arbitration.23 It reflects the 

court’s own assessment that the Parties’ dispute ought properly to be resolved before this 

Tribunal. Aurora cannot now seek to circumvent a conclusion already reached by the very 

forum upon which it relies. 

25. Accordingly, every relevant connecting factor, i.e. party autonomy, the Parties’ consistent 

adoption of AIAC arbitration, the Malaysian seat, the international governing law, and the need 

to preserve confidentiality, points towards arbitration.  

26. Therefore, Aurora has failed to establish any basis upon which the Parties’ agreed forum ought 

to be displaced. 

ii. Aurora is estopped from denying this Tribunal’s authority over the merits. 

27. Aurora’s own conduct precludes it from asserting that the merits ought to be determined before 

the Reyna courts. Having voluntarily invoked this Tribunal’s jurisdiction to obtain substantive 

relief, Aurora cannot now deny the jurisdiction upon which its own claims depend.24 

28. A party which files a substantive counterclaim before a tribunal affirmatively invokes that 

tribunal’s jurisdiction and is thereafter estopped from denying its authority over the same 

                                                
23 Moot problem ¶ 76. 
24UNIDROIT Principles 2016 art 1.8. 
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dispute.25 This principle reflects the broader doctrine of venire contra factum proprium, 

codified under Article 1.8 of UNIDROIT, which prohibits a party from acting inconsistently 

with a representation upon which the other party has reasonably relied.26 

29. A commercial party cannot simultaneously invoke the Tribunal’s jurisdiction as claimant 

whilst repudiating it as respondent. To permit such contradictory conduct would undermine 

procedural fairness and the principle of good.27 

30. Nor does Aurora’s purported reservation of rights “without prejudice” preserve its objection. 

Such reservations may protect purely defensive participation but cannot negate an affirmative 

invocation of arbitral jurisdiction through a substantive counterclaim seeking independent 

relief.28 Once Aurora elected to pursue its own claims before this Tribunal, it irrevocably 

affirmed the arbitral process for determining the Parties’ dispute. 

31. Aurora participated in constituting this Tribunal, filed a counterclaim for USD3.6 million, and 

applied for security for costs of USD2 million, all before the same Tribunal it now says has no 

power over the dispute.29 

32. Aurora is therefore estopped, both by its conduct and by the governing principles of 

international law, from asserting that the merits ought to be determined by any forum other 

than this Tribunal. 

                                                
25China Ocean Shipping [Group] Co Ltd v Mitrans Shipping Co Ltd [1995] 3 HKC 123.; Thyssen Canada Ltd v 

Mariana Maritime SA [2005] EWHC 219 [Comm], [45]. 
26 UNIDROIT Principles of International Commercial Contracts 2016 art 1.8 Official Comment 2. 
27 Statement of Agreed Facts ¶¶ 67, 77. 
28 Gary B Born, International Commercial Arbitration [3rd edn, Kluwer Law International 2021] 1107–12.; Nigel 

Blackaby, Constantine Partasides, Alan Redfern and Martin Hunter, Redfern and Hunter on International 

Arbitration [7th edn, OUP 2022]. 
29 Moot Problem ¶¶ 51, 67, 69, 77. 
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II. SECURITY FOR COSTS SHOULD NOT BE GRANTED. 

33. Aurora’s application for security for costs must fail. Arbitral practice treats security as an 

exceptional measure, granted only on cogent, contemporaneous evidence of a risk of non-

recovery [A]. Aurora offers no such evidence, only unsubstantiated social media speculation 

against a Claimant that is, objectively, solvent [B]. Even if entertained, the quantum sought is 

so excessive that it would erect a financial barrier to Nova’s claim, turning a protective remedy 

into an instrument of oppression [C]. 

A. THERE IS NO REAL RISK OF NON-RECOVERY. 

34. No such risks exist here for two independent reasons. First, the AIAC framework subjects any 

requests for security to the same demanding threshold this Tribunal applies to interim measures 

generally [i]. Second, international arbitral practice confirms that security for costs is granted 

only in exceptional circumstances [ii]. 

i. The AIAC framework confers a discretionary, not a presumptive, power. 

35. Rule 11 of AIAC Rules empowers this Tribunal, upon a party’s request, to order “any interim 

measures it deems necessary or appropriate.”30  

36. This is deliberately discretionary language, and, in the absence of an express security-for-costs 

provision, security is characterised as one species of interim measure, governed by the unified 

threshold that the Malaysian lex arbitri and the Model Law apply to interim relief generally of 

urgency, necessity, and a demonstrated risk of harm that a final costs award cannot repair.31 

                                                
30Asian International Arbitration Centre, AIAC Arbitration Rules 2026 r 11.1. 
31 UNCITRAL Model Law art 17A; Arbitration Act 2005 [Malaysia] s 19[1], sch 3. 
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37. It follows that security for costs is not a lower-threshold procedural instrument that a 

respondent may invoke by pointing to a claimant’s imperfect financial profile. It must satisfy 

the same conditions this Tribunal would apply to any other request for interim measures.32 

Thus, the governing standard requires cogent, contemporaneous proof of urgency, necessity, 

and a demonstrated risk of harm that a final costs award cannot repair. Aurora must meet that 

standard. 

ii. International arbitral practice treats security for costs as truly exceptional. 

38. This characterisation is not particular to the AIAC framework but rather the consistent position 

across the other institutions and forms of arbitration. Under the International Chamber of 

Commerce (‘ICC’) framework, tribunals possess a general power under Article 28[1] of the 

ICC Rules to order interim measures, including security, but such orders are granted “rarely 

and restrictively.”33 

39. The same is found in the ICSID system. As of 2018, it had been granted in only 5% of 

applications, the rest failing for want of “exceptional circumstances.”34 The sole successful 

application is the exception that proves the rule, and turned on a documented history of default 

that bears no resemblance to the present case.35 

40. Where institutions have chosen to codify a standalone security-for-costs power, they have 

expressly adopted “exceptional circumstances” as the governing threshold, confirming this 

general international consensus.36 

                                                
32 Gary B Born, International Commercial Arbitration [3rd edn, Kluwer Law International 2021] ch 17, §17.05. 
33 International Chamber of Commerce, ICC Arbitration Rules [2021] art 28[1].; DAC Beachcroft, ‘Security for Costs 

in International Commercial Arbitration – A Useful Protection or Tactical Ploy?’ [15 June 2022]. 
34 Burford Capital, Comments on the Proposed Amendments to the ICSID Rules [15 March 2019]. 
35 RSM Production Corporation v Saint Lucia [Decision on Saint Lucia’s Request for Security for Costs] ICSID Case 

No ARB/12/10 [13 August 2014]. 
36 Arbitration Institute of the Stockholm Chamber of Commerce, Arbitration Rules [2017] art 38. 
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41. This reflects a foundational premise that arbitration is contractual, and a party accepts the 

ordinary risk that its counterparty may face financial difficulty. Aurora cannot invoke that risk, 

based on speculative media reports, to demand unagreed protection. 

B. AURORA HAS NOT ESTABLISHED A GENUINE RISK OF NOVA’S NON-RECOVERY. 

42. The burden of proving in the present case, Aurora has not discharged that burden as its 

application rests on unverified social-media speculation [i], which is entitled to no evidentiary 

weight  [ii], and ignores that Nova remains solvent and a going concern and [iii]. 

i. Aurora bears, and has not discharged, the burden of proof to establish any real 

risk of non-recovery. 

43. The burden of establishing entitlement to security for costs rests squarely on the applicant.37 A 

tribunal must be satisfied, on specific and verifiable evidence, audited accounts, credit 

assessments, judgment debts, or a demonstrated history of non-payment, that a genuine risk of 

non-recovery exists. Generalised concern, suspicion, or assertion is insufficient.38 

ii. Speculative social media commentary carries no evidentiary value. 

44. The contrast with RSM is instructive. There, the majority ordered security only after the 

respondent adduced a documented record of the same claimant’s demonstrable, repeated 

failure to honour costs awards and to pay advances in prior, related ICSID proceedings.39 No 

                                                
37 South American Silver Ltd [Bermuda] v Plurinational State of Bolivia [Procedural Order No 10] PCA Case No 

2013-15 [11 January 2016] [52]–[69]. 
38 Gary B Born, International Commercial Arbitration [3rd edn, Kluwer Law International 2021] ch 17, §17.05. 
39 RSM Production Corporation v Saint Lucia [Decision on Saint Lucia’s Request for Security for Costs] ICSID Case 

No ARB/12/10 [13 August 2014] [75]–[87]. 
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comparable evidentiary record exists, or has been alleged, against Nova. Aurora offers 

speculation whereas substantial proof is required and to be proved. 

iii. Nova remains solvent and a going concern. 

45. Tribunals have consistently held that fluctuating commercial wealth, or a claimant’s reliance 

on external financing, do not by themselves establish a risk of non-payment sufficient to 

displace the exceptional-circumstances threshold.40 The mere possibility that a party’s 

financials might change over the life of an arbitration cannot justify security. If it could, 

security would become the rule rather than the exception.41 

46. Nova continues to perform its obligations under the Agreement, faces no insolvency or 

winding-up proceeding, and has never defaulted on any costs award or advance in this or any 

other proceeding. These are the only facts capable of grounding a genuine risk assessment, and 

each of them points against, not towards, the grant of security. 

47. Aurora has therefore failed to discharge its burden at the threshold stage, and its application 

must be dismissed without any need for this Tribunal to weigh the competing prejudice of 

granting or refusing the measure. 

C. GRANTING SECURITY WOULD UNFAIRLY IMPEDE NOVA’S ACCESS TO JUSTICE. 

48. Arbitral tribunals have recognised the risk that security for costs can be weaponised by a 

respondent to erect a de facto financial barrier between a claimant and the tribunal seized of 

its claim, thereby undermining the access to justice that arbitration exists to provide.42 That 

                                                
40 DAC Beachcroft [n 4]. 
41 RSM Production Corporation v Grenada [Order Discontinuing the Proceeding and Decision on Costs] ICSID Case 

No ARB/05/14 [28 April 2011] [14]–[20]. 
42 EuroGas Inc and Belmont Resources Inc v Slovak Republic [Procedural Order No 3] ICSID Case No ARB/14/14 

[23 June 2015] [119]–[125]. 
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risk is why every institution and tribunal elucidated upon above insists on cogent proof of 

exceptional circumstances before granting the measure, rather than accepting a respondent’s 

bare assertion of financial risk at face value. 

49. Aurora relies on unverified speculation to seek an order that would force Nova to divert 

substantial resources from prosecuting its claim to satisfy a speculative contingency that may 

never arise. Granting this on the current record would reward the tactical manoeuvring the 

exceptional-circumstances standard is designed to prevent. 

i. The requested amount is, in any event, excessive and disproportionate. 

50. Even where a tribunal is minded to grant some measure of protection, any sum ordered must 

be proportionate to the costs realistically anticipated for the remaining stages of the proceeding 

and to the risk the measure is meant to address. 

51. The USD2 million sought is 55.6% of Aurora’s own USD 3.6 million counterclaim acceptable 

exposure for its own case, yet intolerable when borne by Nova. Even RSM fixed security by 

reference to the remaining phase’s costs, not a lump sum.43 Aurora has offered no comparable 

costs budget, expert estimate, or breakdown of anticipated fees.  

52. Comparable guidance on costs generally confirms that an award or an interim security order 

that is “wholly disproportionate to the necessary costs of defence” cannot stand.44 That 

proportionality requirement applies with even greater force at the interim stage, before the 

reasonableness of either party’s costs has been tested at all.45 

                                                
43 RSM Production Corporation v Saint Lucia [Decision on Saint Lucia’s Request for Security for Costs] ICSID Case 
No ARB/12/10 [13 August 2014] [75]–[87]. 
44 South American Silver Ltd [Bermuda] v Plurinational State of Bolivia [Procedural Order No 10] PCA Case No 

2013-15 [11 January 2016].; Guaracachi America Inc and Rurelec plc v Plurinational State of Bolivia [Procedural 

Order No 14] PCA Case No 2011-17 [11 March 2013]. 
45 ICC Commission on Arbitration and ADR, Decisions on Costs in International Arbitration [ICC Publication No 

843, 2015]. 
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53. The ICSID and AIAC Rules point out that interim measures must remain proportionate to the 

harm averted, and any security decision must rest on a holistic weighing of all circumstances, 

not the unilateral figure a respondent names.46 Measured against that standard and the absence 

of any risk shown under Issue I, the amount Aurora seeks is excessive and cannot be sustained. 

54. For all of the foregoing reasons, Aurora has failed to establish either the existence of 

exceptional circumstances or a real risk of non-recovery, and has in any event sought a sum 

that is disproportionate and would unfairly impede Nova’s access to justice.  

III. AURORA’S DEPLOYMENT OF A HOLOGRAPHIC REPLACEMENT OF IM 

LUNA CONSTITUTED A BREACH OF THE AGREEMENT. 

55. Aurora’s deployment of a holographic replacement of Im Luna at the breached Agreement, 

because: the Agreement required the live, physical performance of all five named members of 

ECLIPSE [A]; both parties’ conduct confirms the deployment was treated as a deviation, not 

accepted performance [B]; the breach was fundamental [C]; and Aurora cannot rely on force 

majeure to excuse it [D]. 

A. THE AGREEMENT REQUIRED THE LIVE, PHYSICAL PERFORMANCE OF ALL FIVE 

MEMBERS OF ECLIPSE. 

i. The common intention of the parties unequivocally indicates the physical presence 

of all members of ECLIPSE at the concert. 

56. Article 4.1[1] and 4.1[2] of UNIDROIT direct that a contract be interpreted according to the 

common intention of the parties,47 or, failing that, according to the sense a reasonable person 

                                                
46 Convention on the Settlement of Investment Disputes between States and Nationals of Other States [opened for 

signature 18 March 1965, entered into force 14 October 1966] 575 UNTS 159 art 47.; ICSID Arbitration Rules [2022] 

rr 39, 53. 
47 Art. 4[1] of the UNIDROIT Principle. 
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of the same kind as the parties would give it in the circumstances.48 Article 4.3 lists relevant 

circumstances, including prior negotiations, practices established between the parties, and 

subsequent conduct. 

57. Clause 1.1 defines “Act” as ECLIPSE, “comprising five [5] members known as Kim Ha Yoon, 

Heo Min Ji, Im Luna, Jay, and Kim E-Den,” and defines “Concert” as “the live performance 

of the Act.”49 The parties named each member individually rather than describing the Act 

generically, showing the identity of the five performers was itself crucial. Clause 3.1.1 obliges 

Aurora to procure ECLIPSE’s performance to industry standard and reasonable audience 

expectation, permitting only superficial production technologies in connection with the 

Concert.50 This clause contemplates technology used to augment a live human performance, 

and not to substitute for the presence of a named performer altogether. 

58. On its true construction, Clause 1.1 read with 3.1.1 required the live, physical performance of 

Im Luna, which Aurora failed to deliver on, thereby being in breach of the agreement. 

ii. In arguendo, if Aurora claims Nova’s selective conduct as a waiver of live human 

performance. 

a. Nova did not provide a waiver in unequivocal terms. 

59. Article 5.1.9 of UNIDROIT allows for a release of obligations by agreement between obligor 

and obligee.51 An agreement is formed through offer and acceptance,52 and for an offer to be 

valid, it must be sufficiently definite and indicative of the obligor’s intention to be bound in 

                                                
48 Art. 4[2] of the UNIDROIT Principle. 
49 Moot problem, Agreement, cl. 1.1. 
50 Moot problem, Agreement, cl. 1.1. 
51 UNIDROIT Principles art 5.1.9. 
52 UNIDROIT Principles art 2.1.1. 
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case of acceptance.53 A waiver is held to require clear and unequivocal terms, communicated 

with full knowledge of the relevant facts and of the right being given up.54  

60. Nova’s attendance at the dress rehearsal, at which the hologram was demonstrated,55 and public 

praise of the Concert immediately afterwards,56 stands neither as an offer for release of 

obligation to provide a live-performance with all members of ECLIPSE being present, nor as 

conduct amounting to a waiver of the requirement of live human performance. 

61. Nova’s agreement to proceed was only after Aurora disclosed the crisis three days before a 

non-extendable, sold-out concert,57 to which Nova raised immediate objections and was 

expressly conditioned on the use of the hologram remaining “strictly confidential”.58  

62. Conduct compelled by necessity and the absence of any real alternative is not probative of an 

intention to redefine the agreement under Article 4.3[c],59 and cannot be considered a waiver 

permitting a party in default to manufacture retrospective consent by presenting its 

counterparty with a fait accompli hours before an immovable event. 

63. Therefore, Nova’s crisis-driven acceptance, given under commercial necessity hours before a 

non-extendable concert, met with immediate protest, and was expressly conditioned on 

confidentiality, falls well short of the established threshold, and does not constitute a waiver. 

                                                
53 UNIDROIT Principles art 2.1.2. 
54 Motor Oil Hellas (Corinth) Refineries SA v Shipping Corporation of India [1990] 1 Lloyd’s Rep 391. 
55 Moot problem, ¶45. 
56 Moot problem, ¶50. 
57Moot problem, ¶¶ 30, 33, 35, 40-42. 
58 Moot problem, ¶44. 
59 UNIDROIT Principles art 4.3(c). 



MEMORIAL for CLAIMANT | 17  

 

b. Even if Nova’s conduct amounts to a waiver, it was under economic duress to 

accept the situation to avoid catastrophic loss. 

64. A four-part test is used to decide whether economic duress was established, requiring the 

innocent party’s protest at the time of coercion, existence of an alternative option available, 

independent advice, and steps to avoid it.60 

65. Faced with the certain loss of a sold-out production and no time to design an alternative, Nova’s 

acceptance was an emergency mitigation measure taken to avert catastrophic loss, not a 

considered variation of Clause 1.1. Nova protested immediately,61 had no realistic alternative 

given the non-extendable, sold-out Concert,62 and took prompt steps to repudiate once the truth 

emerged.63 The absence of objection post-concert cannot amount to such a waiver either, as 

they were attempts at commercial preservation. More importantly, waiver by election requires 

the legal intention to terminate obligations and a clear offer to do so, neither of which is present. 

Hence, all factors point away from voluntary affirmation. 

66. Therefore, Nova’s conduct was under economic duress and could not amount to a valid waiver 

by election. 

c. Trade usage and practice between the parties support the claim. 

67. Article 5.1.2 UNIDROIT implies obligations from the nature and purpose of the contract, 

practices established between the parties, good faith and fair dealing, and reasonableness.64 In 

                                                
60 Pao On v Lau Yiu Long [1980] AC 614. 
61 Moot problem, ¶44. 
62 Moot problem, ¶¶ 33, 35, 40-42. 
63 Moot problem, ¶ 65. 
64 UNIDROIT Principles art 5.1.2. 
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the entertainment industry, the performers’ identity is considered paramount, and a substitute 

does not meet that threshold.65 

68. Aurora’s own prior use of holographic performance technology was confined to a single, 

publicly disclosed tribute concert featuring first-generation idols who had retired from 

performance due to age, an event promoted precisely on the basis that it used holographic 

technology, and met with acclaim for that reason.66 Within Aurora’s ordinary practice, AI and 

holographic tools were used internally as training instruments, allowing idols to review and 

refine their own performances, not as a substitute for a member’s live delivery before a paying 

audience.67 

69. The minutes of the meeting record discussion only of “AI-assisted analysis and digital 

modelling to ensure consistency” in performance preparation, which does not address the 

substitution of a named member’s live presence by an undisclosed hologram.  

70. Aurora may also rely on the remark of Nova’s Director of Sponsorship at the same meeting, 

that audiences “don’t analyse the mechanics. They just know if it feels right,” to argue that 

authenticity of delivery is what the Agreement protects.68 Read in its proper context, the 

Director’s remark concerned sponsor perception of the ECLIPSE brand as a whole, being the 

five named individuals collectively, and their “energy, precision and chemistry”.69  

71. It was never suggested that the identity of the performer on stage was immaterial provided a 

simulation felt authentic. An undisclosed hologram does not deliver the ECLIPSE experience 

                                                
65 Montague v Flockton (1873) LR 16 Eq 189; Parker v Twentieth Century-Fox Film Corp (1970) 3 Cal 3d 176. 
66 Moot problem, ¶¶ 16-17. 
67 Moot problem, ¶¶ 13-14, 24. 
68 Moot Problem, Exhibit 1, Park, p. 3. 
69 ibid. 
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contracted for. It deceives the audience, sponsors, and broadcasters into believing they received 

something they did not. 

72. No trade usage or practice supports Aurora’s position that holographic substitution of a live 

member fell within the performance bargained for under the Agreement. 

B. THE CONDUCT OF THE PARTIES CONFIRMS THAT DEPLOYMENT OF THE HOLOGRAM 

WAS TREATED AS A DEVIATION, NOT AN ACCEPTED PERFORMANCE. 

73. Article 4.3[c] UNIDROIT permits the tribunal to have regard to the conduct of the parties after 

the conclusion of the contract as an aid to interpreting the contract and the parties’ intention.70 

The concealment of a transaction has been treated by courts as one of the badges suggesting 

impropriety.71 Similarly, it is a settled principle that a party cannot take advantage of their own 

default.72 

74. The subsequent conduct of both parties points firmly away from Aurora’s position. First, 

Nova’s consent to proceed was conditioned on strict confidentiality;73 a party does not 

ordinarily need to conceal conduct that lies within the accepted scope of its contractual rights. 

When public speculation about a “minor glitch” surfaced on 13 February 2026,74 ECLIPSE’s 

own public relations team, acting on Aurora’s instructions, issued a carefully worded statement 

that the Concert was executed “in accordance with the planned arrangements,” pointedly 

avoiding any confirmation or denial of hologram use.75  

                                                
70 UNIDROIT Principles art 4.3(c). 
71 Twyne’s Case (1601) 3 Co Rep 80b. 
72 Rede v Farr (1817) 6 M & S 121; New Zealand Shipping Co Ltd v Société des Ateliers et Chantiers de France 

[1919] AC 1; Alghussein Establishment v Eton College [1988] 1 WLR 587. 
73 Moot problem, ¶44. 
74 Moot problem, ¶54-55. 
75 Moot problem, ¶57. 
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75. Mr Jack, Aurora’s Assistant Director, advised Ms Kim to “ignore the speculations,” warning 

that any response would “lend credit to them,” and stressed the need to “keep things under 

wraps”.76 This is not the conduct of a party who considers holographic substitution to be an 

unremarkable exercise of its rights under Clause 3.1.1;77 it is the conduct of two parties who 

understood, in the moment, that what had occurred fell outside what either the Agreement or 

the audience was understood to permit. This stands in stark contrast to Aurora’s earlier tribute 

concert, which was proudly publicised rather than concealed.78  

76. Aurora at no point invoked Clause 8 [Force Majeure] at the time of the crisis,79 confirming that 

even Aurora did not consider Luna’s absence to excuse non-conforming performance; it 

instead elected a unilateral substitution. 

77. In any event, Aurora cannot rely on Nova’s confidentiality condition, arising directly out of 

their late disclosure and covert substitution, to found an argument that Nova accepted non-

conforming performance. They cannot use Nova’s silence, procured by their own demand and 

default, as protection against the consequences of that default. 

78. Properly weighed under Article 4.3[c],80 the conduct of both parties corroborates Nova’s case 

that holographic substitution fell outside the performance contracted for. 

                                                
76 Moot problem, ¶60. 
77 Moot problem, Agreement, cl. 3.1.1. 
78 Moot problem, ¶16-17. 
79 Moot problem, Agreement, cl. 8. 
80 UNIDROIT Principles art 4.3(c). 
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C. THE BREACH WAS FUNDAMENTAL 

i. Fundamental non-performance and the remedy of termination. 

79. Article 7.3.1[1] UNIDROIT entitles a party to terminate the contract where the other party’s 

failure to perform amounts to a fundamental non-performance.81 Article 7.3.1[2][a] provides 

that, in determining whether a failure amounts to fundamental non-performance, regard is to 

be had to whether it substantially deprives the aggrieved party of what it was entitled to expect 

under the contract,82 unless the other party did not foresee and could not reasonably have 

foreseen such result. 

80. Nova agreed upon, sold ninety thousand tickets to,83 and promoted, a live headline 

performance of all five named ECLIPSE members.84 Authenticity of live idol performance is 

the essence of the R-Pop commercial model itself, being the very quality that commands sold-

out stadiums, sponsorship and broadcast interest.85  

81. Nova was entitled to expect a live human performance, and not a covert simulation of one-fifth 

of the group, was substantially undermined by Aurora’s undisclosed substitution. This 

substitution was, on Aurora’s own account, “indistinguishable to the audience”86 and does not 

cure the breach, since it means that ninety thousand attendees, sponsors and broadcasters were 

induced to pay for, and Nova was left to provide and promote, a performance materially 

different from the one delivered.  

                                                
81 UNIDROIT Principles art 7.3.1(1). 
82 UNIDROIT Principles art 7.3.1(2). 
83 Moot problem, ¶ 35, 46. 
84 Moot problem, Agreement, Cl. 1.1. 
85 Moot problem, ¶¶ 7-9, 18-24. 
86 Moot problem, ¶43. 
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82. The subsequent partial exposure of the deception through the “glitch” footage87 exposed Nova 

to a real and substantial risk of reputational and commercial fallout across sponsors, 

broadcasters and future collaborations, a risk which Nova did not foresee and could not 

reasonably have foreseen at the time it contracted for a live ECLIPSE concert.  

83. Aurora may point to Nova’s own public praise of the Concert immediately after the event,88 

and to the absence of complaint from any of the ninety thousand attendees,89 as inconsistent 

with a finding of fundamental non-performance, or as estopping Nova from later asserting one. 

Neither point assists Aurora.  

84. Nova’s praise was published on 7 February 2026, before the alleged glitch was even noticed 

by any member of the public, which occurred only from 13 to 14 February 2026,90 and before 

Nova had any reason to suspect that a deception had occurred. A representation made in 

ignorance of a concealed fact cannot found an estoppel against later reliance on that fact once 

it comes to light.  

85. Similarly, no irregularity was observed at the dress rehearsal or by the live audience goes only 

to the sophistication of Aurora’s concealment, not to the absence of a breach. A defect in 

performance is no less fundamental for having been well hidden by the party responsible for 

it. 

                                                
87 Moot problem, ¶54, 55. 
88 Moot problem, ¶50. 
89 Moot problem, ¶49. 
90 Moot problem, ¶54. 
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86. Aurora’s substitution of Im Luna substantially deprived Nova of what it was entitled to expect 

under the Agreement, a result Nova could not reasonably have foreseen, such that the non-

performance was fundamental within Article 7.3.1[2][a], entitling Nova to terminate. 

ii. In arguendo, the Tribunal finds that the breach was not fundamental; non-

performance provides for damages caused by defective performance. 

87. Article 7.1.1 UNIDROIT provides that non-performance is the failure by a party to perform 

any of its obligations under the contract, including defective performance, and provides a 

cumulation of logically consistent remedies, as in this case, damages.91 CISG Article 35 

reinforces this by stating that delivery of a fundamentally different kind of thing is itself treated 

as non-conformity, without need to establish an ordinary defect.92 Furthermore, in British 

Waggon Co v Lea & Co, the court held that substitutive performance by someone other than 

the contracting party is acceptable only where it does not matter to the innocent party who 

actually performs.93 

88. Even taken at its lowest, Aurora’s substitution of a synthetic recreation for one-fifth of the 

contracted Act was a defective performance of Clause 3.1.1,94 entitling Nova to the remedies 

attaching to non-performance under Chapter 7 of the UNIDROIT Principles, independently of 

whether the non-performance also rose to the level of a fundamental one. A hologram is not a 

lesser version of Im Luna’s performance; it is a different kind of thing substituted for it, and 

therefore non-conforming to the agreement.  

                                                
91 UNIDROIT Principles art 7.1.1. 
92 CISG art 35. 
93 British Waggon Co v Lea & Co (1880) 5 QBD 149. 
94 Moot problem, Agreement, Cl. 3.1.1. 
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89. Clause 1.1 prohibits substitution by naming each ECLIPSE member individually,95 providing 

that Nova’s intention and conduct were clear to ensure participation of all members of 

ECLIPSE, and such substitution contravenes the agreement. 

90. Therefore, Aurora’s performance, considered at minimum as defective performance, provides 

Nova with a right to claim damages under Article 7.1.1. 

D. IN THE ALTERNATIVE AND PRE-EMPTIVELY, AURORA CANNOT RELY ON CLAUSE 8 OF THE 

AGREEMENT [FORCE MAJEURE] TO EXCUSE OR DILUTE THE CONSEQUENCES OF ITS NON-

PERFORMANCE. 

91. Clause 8 of the Agreement excuses a party from liability for failure to perform due to events 

beyond its reasonable control. Article 7.1.7[3] UNIDROIT requires that notice of the 

impediment and its effect on the ability to perform be given to the other party within a 

reasonable time after the non-performing party knew, or ought to have known, of the 

impediment.96 Article 7.1.7[4] provides that nothing in that Article prevents a party from 

exercising a right to terminate the contract or to withhold performance or request interest on 

money due.97 

92. Aurora did not invoke Clause 8 at the material time, electing a unilateral substitution instead. 

In any event, Luna’s psychological distress first manifested on 24 January 2026, following the 

meet-and-greet incident,98 yet Aurora only informed Nova of the resulting crisis on or about 4 

February 2026, eleven days later and only three days before the non-extendable Concert date.99  

                                                
95 Moot problem, Agreement, Cl. 1.1. 
96 UNIDROIT Principles art 7.1.7(3). 
97 UNIDROIT Principles art 7.1.7(4). 
98 Moot problem, ¶36-37. 
99 Moot problem, ¶¶ 40-42. 
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93. This delay falls well short of the prompt notice contemplated by Article 7.1.7[3], and it was 

precisely this delay that deprived Nova of any opportunity to consider a transparent alternative.  

94. In arguendo, even if Aurora could establish force majeure, Article 7.1.7[4] makes clear that 

this would not prevent Nova from exercising its right to terminate for fundamental non-

performance, nor from claiming interest on sums properly due to it. 

95. Therefore, Force majeure affords Aurora no defence on the facts, and even if it did, it would 

not defeat Nova’s right to terminate the Agreement or to claim interest on sums due to it. 

IV. AURORA’S COUNTERCLAIM SHOULD NOT BE GRANTED 

A. Aurora’s counterclaim, filed without prejudice to its jurisdictional objection,100 seeks 

payment of the full USD 3,600,000 invoiced on 10 February 2026.101 Nova submits the 

counterclaim should fail: [A] Aurora’s fundamental breach bars enforcement, and its 

invoice must be reduced for missed appearances and unquantified royalties; [B] 

alternatively, any residual sum is set off. Party in Fundamental Breach cannot enforce the 

obligations arising out of the breached transaction. 

i. Aurora cannot claim payment due to non-performance. 

96. Article 7.1.3[2] UNIDROIT allows a party who is to perform later to withhold performance 

until the other party has performed.102 Article 6.1.4[1] provides that, to the extent the parties’ 

performances can be rendered simultaneously, the parties are bound to render them 

simultaneously unless circumstances indicate otherwise.103  

                                                
100 Moot problem, ¶67. 
101 Moot problem, ¶51. 
102 UNIDROIT Principles art 7.1.3(2). 
103 UNIDROIT Principles art 6.1.4(1). 
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97. Where payment is conditioned upon performance, the act must precede the payment.104 A party 

generally cannot claim the full contract price without full and proper performance of its own 

obligations.105 Article 7.3.5[1] provides that termination releases both parties from their 

obligation to effect and to receive future performance,106 while Article 7.3.5[2] preserves the 

terminating party’s right to claim damages for non-performance.107 Article 7.3.6[1] provides 

that, on termination, each party may claim restitution of whatever it has supplied, provided it 

concurrently makes restitution of whatever it has received.108 

98. Clause 5.1 of the Agreement provides that, “Subject to further confirmation and performance 

of the Concert,” Aurora is entitled to the Performance Fee and Royaltes.109 On its plain 

wording, this is a condition precedent; entitlement to payment is contingent upon performance 

of the Concert as contractually defined, that is, the live performance of the named Act under 

Clause 1.1 to the standard required by Clause 3.1.1. However, Aurora’s performance was 

fundamentally defective for the reasons set out under Issue [C], the condition in Clause 5.1 

was never satisfied; and therefore, Aurora’s entitlement to the Performance Fee of USD 

2,500,000 never crystallised.  

99. Nova terminated the Agreement on 26 February 2026 for Aurora’s fundamental non-

performance, while commencing arbitration proceedings the same day.110 Under Article 

7.3.5[1], that termination released Nova from any further obligation to render performance, 

                                                
104 Coletti v. Knox. Hat Co., N. Y. L. J. Feb. 1, 1930 [N. Y. Ct. App.]. 
105 BK Tooling (Edms) Bpk v Scope Precision Engineering (Edms) Bpk 1979 (1) SA 391 (A). 
106 UNIDROIT Principles art 7.3.5(1). 
107 UNIDROIT Principles art 7.3.5(2). 
108 UNIDROIT Principles art 7.3.6(1). 
109 Moot problem, Agreement, Cl. 5.1. 
110 Moot problem, ¶65. 
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including payment, referable to Aurora’s defective delivery,111 while Article 7.3.5[2] preserved 

Nova’s own claim for damages, which Nova has brought in the sum of USD 2,200,000.112 

Aurora’s counterclaim is an attempt to recover the contract price for a performance it did not 

properly render. 

100. Consistent with the principle that the doing must precede the giving, and the requirement 

of full and proper performance before the price may be claimed, Aurora cannot rely on the 

same Agreement, and the same defective Concert, both as the source of Nova’s payment 

obligation and as a shield against Nova’s right to withhold payment under Article 7.1.3[2] or 

to terminate under Article 7.3.1.  

101. Aurora cannot recover the value of what it says it supplied without accounting for what it 

received including ticket, sponsorship and broadcast revenue already generated or the loss its 

defective performance caused Nova. Granting the counterclaim in full would let Aurora 

recover the entire contract price for a Concert it did not deliver, while leaving Nova exposed 

to damages from the deception contrary to equity, justice, and good conscience. 

102. Therefore, Aurora, being the party in fundamental non-performance, cannot enforce 

Nova’s conditional obligation to pay the Performance Fee and concert-related charges under 

Clause 5.1. 

ii. The invoice and the royalties demand must be addressed separately. 

103. Aurora’s invoice of 10 February 2026 conflates two distinct heads of claim which must be 

separated.113 Items 3 and 4 (Performance Fee USD 2,500,000; styling USD 260,000; total USD 

                                                
111 UNIDROIT Principles art 7.3.5(1). 
112 UNIDROIT Principles art 7.3.5(2). 
113 Clarification to the Moot Problem, 13. 
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2,760,000) fall away entirely under Clause 5.1, being products of the defective performance. 

Items 1 and 2 (attendance USD 750,000; styling USD 90,000; total USD 840,000) predate the 

breach and stand differently. 

104. However, these charges are themselves overstated. Aurora, having excused Luna’s 

attendance at several promotional events on account of her condition,114 cannot then invoice 

Nova for her attendance at those events. Exhibit 1 records Aurora’s own basis for charging: 

“we charge the moment these idols show up.” On that basis, no charge can arise for attendance 

or styling for events Luna did not attend. The promotional invoice must be reduced 

accordingly. 

105. Royalties are a separate head of claim entirely, defined under Clause 1.1 as a percentage of 

Gross Concert Revenue, to be computed following Nova’s audited accounting under Clauses 

5.2 and 5.3, and distinct from the USD3.6 million invoice.115 No royalties figure was ever 

quantified in Aurora’s invoice of 10 February 2026,116 and none has been pleaded with 

particularity in the counterclaim. In the absence of any computation, the royalties limb of 

Aurora’s claim is not a properly constituted claim capable of being granted, and should, at the 

least, be deferred pending proper accounting under Clause 5.2. This remains of importance 

given the possibility of a set-off award by this tribunal, as provided below. 

106. Therefore, Aurora’s promotional charges must be reduced to exclude appearances Luna did 

not attend; and its unquantified royalties demand cannot be granted as pleaded. 

                                                
114 Moot problem, ¶65. 
115 Clarifications to the Moot problem, 13. 
116 Moot problem ¶51-52. 
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B. THE QUANTUM SOUGHT BY AURORA IS SET-OFF BY THE AMOUNT OWED TO NOVA. 

107. Article 8.1 UNIDROIT entitles a party to set off an obligation it owes against one owed to 

it by the same counterparty. Two conditions must be met at the time of set-off: the party 

invoking it must itself be entitled to perform, and the counterparty’s obligation must be 

ascertained as to existence and due as to amount.117 Article 8.5 discharges obligations to the 

extent of the smaller, subject to notice.118 Article 7.3.6[1] further governs any residual 

restitutionary claim.119 

108. Nova’s claim for damages arising from Aurora’s fundamental breach, pleaded for USD 

2,200,000,120 This sum satisifes Article 8.1[b], it will be ascertained as to existence and amount 

once the Tribunal rules on it, and is therefore capable of set-off against any part of Aurora’s 

invoice the Tribunal finds due, this is pleaded in the alternative, and without prejudice to 

Nova’s primary case that nothing is due to Aurora at all.  

109. Nova is entitled, by notice under Article 8.3, to set off that sum against the damages owed 

to it by Aurora, with the larger obligation reducing only to the extent of the smaller under 

Article 8.5.  

110. Aurora’s counterclaim for USD 3,600,000 should fail, for four independent reasons: [a] the 

Performance Fee and concert-related charges are barred by Aurora’s own fundamental non-

performance; [b] the promotional charges are overstated and must be reduced; [c] the royalties 

demand is unquantified and not properly before the Tribunal; and [d] any surviving sum is 

subject to set-off against Nova’s claim.  

                                                
117 UNIDROIT Principles art 8.1. 
118 UNIDROIT Principles art 8.5. 
119 UNIDROIT Principles art 7.3.6(1). 
120 Moot problem, ¶65. 
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PRAYER FOR RELIEF 

 

In light of the submissions above, the CLAIMANT respectfully requests the Tribunal to declare that: 

I. Declare that the Arbitral Tribunal has jurisdiction over the present dispute. 

II. Dismiss the Respondent’s application for security for costs. 

III. Declare that the Respondent breached the Concert Promotion and Performance 

Agreement. 

IV. Dismiss the Respondent’s counterclaim. 

V. Award the Claimant damages, costs, and such other relief as this Hon’ble Tribunal 

deems fit. 

 

Respectfully submitted, 

Counsels for Claimant 
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