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STATEMENT OF JURISDICTION 

The arbitration has jurisdiction over the current case. The parties’ conduct, prior course of 

dealings, and surrounding circumstances demonstrate a mutual intention to resolve disputes 

through arbitration. 

First and foremost, the parties had an established commercial relationship in which previous 

agreements expressly provided for arbitration under the Asian International Arbitration Centre 

(AIAC) Rules. The omission of an arbitration clause in the present Agreement occurred against 

a compressed timeline and was not accompanied by any indication that the parties intended to 

abandon their established dispute resolution mechanism. 

Second, during pre-contractual discussions, both parties expressly acknowledged their practice 

of resolving disputes through mediation and arbitration to preserve confidentiality and avoid 

publicity. Such discussions reflect a shared understanding that disputes arising from their 

collaboration would be resolved outside the courts. 

Third, Aurora actively participated in the arbitral proceedings by filing a counterclaim seeking 

affirmative relief. Having invoked the Tribunal's authority to obtain substantive remedies, 

Aurora cannot simultaneously deny the Tribunal's jurisdiction over the same dispute. 

In the event and finally, the RHC granted a stay of the court proceedings pending the outcome 

of the arbitration, further supporting the appropriateness of arbitration as the forum for 

resolving the parties' dispute. 
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QUESTIONS PRESENTED 

ISSUE I 

WHETHER THE FORUM NON CONVENIENS LIES IN THE COURT PROCEEDING OR ARBITRATION? 

ISSUE II 

WHETHER AN ORDER FOR SECURITY FOR COSTS OUGHT TO BE GRANTED? 

ISSUE III 

WHETHER AURORA’S DEPLOYMENT OF A HOLOGRAPHIC REPLACEMENT CONSTITUTED A 

BREACH OF THE AGREEMENT? 

ISSUE IV 

WHETHER AURORA’S COUNTERCLAIM OUGHT TO BE GRANTED? 
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STATEMENT OF FACTS 

Leading R-Pop entertainment company Aurora Entertainment Co. Ltd. (“Aurora”) is well-

known for overseeing popular idol groups and incorporating cutting-edge AI technology into 

artist development and performance enhancement. The five-piece coed R-Pop group ECLIPSE, 

which includes Kim Ha Yoon, Heo Min Ji, Im Luna, Jay, and Kim E-Den, is one of Aurora's 

most lucrative acts. ECLIPSE had become one of the most sought-after R-Pop groups of its 

time due to its widespread popularity and reputation for faultless live performances. 

Nova Live Asia Pte Ltd., a renowned concert promoter, aimed to host ECLIPSE’s inaugural 

live concert in Reyna on February 7, 2026. After a meeting on January 2, 2026, both parties 

agreed to collaborate, with Nova stressing the need to maintain audience expectations and 

sponsor confidence. Aurora committed to ensuring the concert met ECLIPSE's quality and 

reputation.  

On 7 January 2026, the parties executed a Concert Promotion and Performance Agreement 

governed by the UNIDROIT Principles of International Commercial Contracts 2016. Under 

the Agreement, Aurora undertook to procure ECLIPSE’s performance in accordance with 

generally accepted industry standards and reasonable audience expectations for a live music 

concert of similar scale and nature. In reliance on Aurora’s commitment, Nova invested 

substantial resources in the concert, including venue reservations, sponsorship arrangements, 

marketing campaigns, production planning, and ticket sales. The concert generated enormous 

public interest and all tickets were sold out shortly after sales commenced. 

Approximately two weeks prior to the concert, ECLIPSE member Im Luna faced an unsettling 

incident during a promotional meet-and-greet when a fan bypassed security and made 

unwanted physical contact. Although she finished the event, Luna suffered significant 
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psychological distress and anxiety about public appearances afterward. Aurora noticed Luna's 

decline and organized therapy sessions without informing Nova about the gravity of Luna’s 

situation, despite its potential implications for the concert.  

Three days prior to the concert, Aurora found out that Luna had refused to attend rehearsals 

and was unreachable due to anxiety about performing. After trying to convince her to come 

back, Aurora informed Nova about the situation via urgent video conference. Nova expressed 

concerns regarding the concert's implications, such as audience expectations and potential 

reputational damage. Despite these objections, Aurora suggested replacing Luna with an AI-

generated hologram that could mimic her appearance and performance.  

Nova expressed significant concerns about a proposal to use a holographic replacement for a 

concert, fearing it could harm the event's authenticity and their reputation. However, due to the 

approaching concert date, contractual obligations, and sold-out tickets, Nova eventually 

consented to proceed, with the stipulation that the holographic use be kept confidential. Aurora 

then utilized the holographic rendering during rehearsals and the concert.  

On 7 February 2026, the concert proceeded as scheduled. Throughout the performance, Aurora 

utilized the holographic replacement to simulate Luna’s participation. The hologram 

reproduced Luna’s voice, choreography and audience interactions in real time, creating the 

appearance that all five members were physically present. At no point before or during the 

concert did Aurora disclose to ticket holders, sponsors or the public that Luna had not actually 

performed. 

Following the concert, Aurora issued an invoice to Nova for USD 3.6 million, including 

performance fees and promotional expenses. Aurora also requested an accounting of gross 

concert revenue to calculate royalties. Initially, public reactions to the concert were positive.  
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However, several days later, online speculation emerged after viewers identified a visual 

irregularity in circulated concert footage. A widely viewed video suggested that Aurora had 

employed holographic technology to replace Luna due to her absence. 

As speculation intensified, Nova received inquiries from concert attendees questioning whether 

a holographic substitute had been used and whether refunds might be available if the allegations 

were true. Concerned about its legal exposure and the potential consequences of Aurora’s 

undisclosed substitution, Nova conducted an internal review of Aurora’s conduct and 

compliance with the Agreement. 

Nova determined that Aurora violated the performance agreement by using a holographic 

replica instead of a live performance, resulting in a challenge to payment and the termination 

of their Agreement. Nova initiated arbitration for USD 2.2 million in damages. Aurora denied 

liability and counterclaimed for payment, with the dispute now presented to the Tribunal for 

resolution.  
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SUMMARY OF PLEADINGS 

I. THE TRIBUNAL HAS JURISDICTION OVER THE DISPUTE 

Nova submits that the Tribunal has jurisdiction over the present dispute. The parties’ prior 

course of dealing consistently referred disputes arising from their collaborations to arbitration 

under the AIAC Rules, establishing a binding practice under Article 1.9 UPICC. The parties 

also demonstrated a common intention to resolve disputes privately through mediation and 

arbitration, particularly to preserve confidentiality and avoid publicity. This intention is 

evidenced by their negotiations and the confidentiality obligations contained in the Agreement. 

Furthermore, Aurora submitted a counterclaim before this Tribunal without timely challenging 

its jurisdiction, thereby affirmatively invoking the Tribunal’s authority. Accordingly, the 

Tribunal is competent to determine and exercise it’s jurisdiction over this dispute. 

II. AN ORDER FOR SECURITY FOR COSTS OUGHT TO BE GRANTED 

Nova respectfully submits that Aurora’s application for security for costs should be dismissed. 

Security for costs is an exceptional remedy that requires clear evidence of a real risk that a 

future costs award will remain unsatisfied. Aurora has failed to meet this burden, relying only 

on unverified rumours and anonymous online commentary rather than credible financial 

evidence. Aurora has produced no proof of Nova’s insolvency, inability to satisfy a costs 

award, history of non-payment, or third-party funding arrangement. Moreover, the requested 

amount of USD 2,000,000 would impose a disproportionate burden on Nova and effectively 

hinder its access to justice. Aurora’s application is also inconsistent with the principles of good 

faith and fair dealing under Articles 1.7 and 1.8 UPICC, as Aurora previously accepted Nova’s 

financial capability when entering the Agreement. 
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III. AURORA’S HOLOGRAPHIC DEPLOYMENT CONSTITUTED 

 A BREACH OF THE AGREEMENT 

Nova submits that Aurora breached the Agreement by replacing Im Luna with an undisclosed 

AI-generated hologram. The Agreement expressly defined ECLIPSE as comprising five named 

members and required a live performance by the group. While Clause 3.1.1 permits the use of 

production technologies, it does not authorize the substitution of a performer. The holographic 

deployment fundamentally altered the nature of the performance and failed to meet reasonable 

audience expectations and industry standards. Aurora’s deliberate concealment of the 

substitution further demonstrates bad faith and confirms that the conduct exceeded any 

contractual discretion granted under the Agreement. 

IV. AURORA’S COUNTERCLAIM SHOULD BE DISMISSED 

Aurora’s counterclaim for the full performance fee should be dismissed. Aurora’s conduct 

amounted to fundamental non-performance under Article 7.3.1 UPICC because strict 

compliance with the obligation to provide all five members was of the essence of the 

Agreement, and Nova was substantially deprived of the performance it contracted for. 

Consequently, Nova validly terminated the Agreement and was entitled to withhold payment 

pursuant to Article 7.1.3 UPICC. Nova is further entitled to damages for direct and 

consequential losses, including reputational harm and potential refund claims. Accordingly, the 

Tribunal should dismiss Aurora’s counterclaim and grant Nova the relief sough.  
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PLEADINGS 

I. THE DISPUTE IS PROPERLY BEFORE THE ARBITRAL TRIBUNAL  

 Tribunal shall have the jurisdiction since (A) The Tribunal has competence to determine 

its own jurisdiction, (B) Nova and Aurora consented to arbitration through their established 

course of dealing and common intention, and (C) RESPONDENT’s conduct is inconsistent with 

its attempt to insist on court proceedings. 

 THE TRIBUNAL HAS COMPETENCE TO DETERMINE ITS OWN JURISDICTION 

 CLAIMANT submit that the case of  forum non conveniens is inapplicable.1 The Tribunal 

shall have competent to determine it jurisdiction since the AIAC Rules empower the Tribunal 

to rule on objections to its jurisdiction,2 and RHC’s stay of court proceedings confirms that the 

arbitral process should proceed first.3 

 The arbitrator have such competence by virtue of a traditional rule followed by 

international case law and unanimously recognized by the writings of legal 

scholars.4  Moreover, on basis that no valid arbitration agreement exists, the doctrine of 

Kompetenz-Kompetenz merely empowers the tribunal to determine that jurisdictional 

objection.5 However, in the absence of an express provision reserving jurisdictional questions 

 

1  First Options of Chicago, Inc. v. Kaplan, 514 U.S. 938, 942 (1995). 

2  AIAC Arbitration Rules, Rule.26.1. 

3  Moot Problem, ¶77. 

4  Texaco Overseas Petroleum Co. & California Asiatic Oil Co. v. Gov’t of the Libyan Arab Republic, 
Award of Jan. 19, 1977, ¶177. 

5  Stefan Kröll, Andrea K. Bjorklund & Franco Ferrari (eds), Cambridge Compendium of International 
Commercial and Investment Arbitration (Cambridge University Press 2023), 165. 
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to national courts, arbitrators are presumptively entitled to determine their own jurisdiction, 

subject to subsequent judicial review.6 

 In the present case, the parties became embroiled in parallel proceedings, giving rise to 

objections concerning the Tribunal’s jurisdiction.7 Further, the RHC granted CLAIMANT’s 

application to stay the court proceedings pending the determination of the arbitration 

commenced before the AIAC.8 Thus, the Tribunal shall determine the question of jurisdiction 

pursuant to Article 26.1 of the AIAC Arbitration Rules.  

 PARTIES CONSENTED TO ARBITRATION THROUGH THEIR ESTABLISHED COURSE OF 

DEALING AND COMMON INTENTION.  

 An arbitration agreement is built upon a valid consent of the parties;9 therefore, 

CLAIMANT submitted both parties has consent to arbitration through course of dealing and 

common intention since (1) The parties’ six prior collaboration agreements (2) parties’ 

previous disputes (3) parties’ pre-contractual discussions and confidentiality and (4) The 

compressed timeline led to the omission of an express arbitration clause. 

 The parties’ six prior collaboration agreements consistently adopted AIAC arbitration. 

 The parties are bound by any usage to which they have agreed and by any practices 

which they have established between themselves.10 Further, to elevate established trade usages 

and practices from mere interpretative tools to binding contractual obligations, thereby 

 
6  Gary B. Born, International Commercial Arbitration (3d ed. 2021) (Kluwer Law International 2021), 

1766. 

7  Moot Problem, ¶74 

8  Moot Problem, ¶76,77 

9  Gary B. Born, International Arbitration: Law and Practice (2d ed. 2016) (Kluwer Law Int’l 2016) 73; 
Plama Consortium Ltd. v. Republic of Bulgaria, ICSID Case No. ARB/03/24, Decision on Jurisdiction, 
¶198 (Feb. 8, 2005). 

10  UPICC, Art.1.9 (1). 
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ensuring that widely accepted standards of international commerce are enforced between the 

parties.11  

 As held in Streford, arbitration clauses are not generally regarded as onerous terms 

requiring special notice or extraordinary methods of incorporation, even though they oust the 

jurisdiction of the court.12 In Modern Buildings, the Court of Appeal recognized that an 

arbitration clause may be incorporated through general words of incorporation where the 

parties objectively intended that result.13 

 In the present case, the parties’ previous agreements for other historical collaborations 

explicitly and expressly mandated reference to arbitration under the applicable AIAC 

Arbitration Rules in the event of a dispute.14 Accordingly, this repeated course of dealing 

established a binding practice within the meaning of Article 1.9(1), demonstrating the parties’ 

objective intention to resolve disputes through AIAC.  

 The parties’ previous disputes were resolved through arbitration without jurisdictional 
challenge.  

 Under the UPICC Article 4.3(c), as in many supranational instruments and national 

contract,15 laws the conduct of the parties subsequent to the conclusion of the contract is also a 

relevant circumstance in the interpretation of the agreement.16 Moreover, subsequent conduct 

may evidence inconsistent behaviour under Article 1.8 and a party may be estopped from 

 
11  Stefan Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts 

(2d ed. 2015), 192. 

12  Streford v Football Association [2007] EWCA Civ 238. 

13  Modern Buildings Wales Ltd v Limmer & Trinidad Co Ltd [1975] 2 Lloyd’s Rep 318. 

14  Moot Problem, ¶33. 

15  CISG, Art 8(3); PECL, Art 5:102(b); Italian Cc, Art 1362(1); Spanish Cc, Art 1282. James Miller & 
Partners Ltd v Whitworth Street Estates (Manchester) Ltd [1970] AC 583, HL; L Schuler AG v Wickman 
Machine Tool Sales Ltd [1974] AC 235, HL.  

16  UPICC, Art.4.3. 
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adopting a position contrary to its prior conduct where it has previously affirmed the 

contractual relationship.17 

 Here, the parties’ conduct demonstrates a settled understanding that disputes were to be 

resolved through arbitration.18 The parties not only incorporated AIAC arbitration clauses in 

their previous collaboration agreements,19 Moreover, both parties consistently referred disputes 

to arbitration without jurisdictional objections, establishing a practice between them under 

Articles 1.8 and 4.3(c) of the UPICC. 

 The parties’ pre-contractual discussions and confidentiality concerns demonstrate a 
shared intention to avoid public litigation.  

 The contract shall be interpreted according to the meaning that reasonable persons of 

the same kind as the parties would give to it in the same circumstances”.20 In Habas, a dispute 

regarding interpretation of agreements, the Court employs an objective approach, assessing 

parties’ communications and context to determine reasonable person intentions.21 

 In Fiona trust, rational commercial parties are presumed to intend that disputes arising 

out of their relationship be resolved before the same tribunal unless clear language 

demonstrates otherwise.22 Additionally, absent an express exclusion of arbitral jurisdiction, the 

Agreement should be interpreted in favour of arbitration.23 

 

17  Ad hoc Arbitration, Paris, Award of 21 April 1997 (UNILEX). 

18  Moot Problem, ¶¶ 32, 33. 

19  Moot Problem, ¶33. 

20  UPICC, Art.4.1 (2). 

21  Habas Sinai Ve Tibbi Gazlar Isthisal Endustri AS v. Sometal SAL [2010] EWHC 29 (Comm), ¶46. 

22  Fiona Trust & Holding Corp. v. Privalov [2007] UKHL 40, [2007] 4 All ER 951, ¶13. 

23  Fiona Trust & Holding Corp. v. Privalov [2007] UKHL 40, [2007] 4 All ER 951, ¶13. 
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 Here, the tribunal should consider several relevant circumstances before determining 

its jurisdiction, particularly the parties’ prior course of dealing,24 their negotiations preceding 

the Agreement,25 the confidentiality obligations imposed therein,26 and RESPONDENT’s 

subsequent conduct during the arbitral proceedings, all of which indicate the parties’ common 

intention to resolve disputes through arbitration which could indicate the following. 

 First and foremost, the parties’ established practice demonstrates a consistent 

preference for AIAC arbitration rather than court proceedings.27 Moreover, during 

negotiations, the parties expressly referred to mediation and arbitration as means of preserving 

confidentiality.28 When read together with the parties’ previous agreements and the present 

Agreement, these circumstances suggest that the absence of an express dispute resolution 

clause resulted from the compressed timeline of negotiations rather than an intention to 

abandon arbitration.29  

 Second, and alternatively, RESPONDENT’s conduct is inconsistent with its position. If 

Aurora intended disputes to be resolved before national courts, it is difficult to explain why its 

prior agreements consistently referred disputes to AIAC arbitration.30 Likewise, if 

confidentiality was of paramount importance, arbitration rather than public court proceedings 

would have been the natural forum. These circumstances support the conclusion that the parties 

intended disputes to be resolved through arbitration. 

 
24  Moot Problem, ¶34. 

25  Exhibit 1. 

26  Exhibit 2.  

27  Moot Problem, ¶34. 

28  Exhibit 1, Exhibit 2. 

29  Moot Problem, ¶34; Exhibit 2. 

30  Moot Problem, ¶34. 
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 The omission of an express arbitration clause resulted from the compressed drafting 
timeline and did not displace the parties’ established practice.  

 Pursuant to Articles 1.9, 4.1 and 4.3 of the UPICC, contractual terms must be 

interpreted in light of the parties’ established practices, common intention, preliminary 

negotiations, and all relevant surrounding circumstances. 

 In Habas, where the court recognised that contractual silence must be interpreted in 

light of the parties’ prior dealings and commercial relationship rather than in isolation.31 

Likewise, the practices between the parties may supplement and inform the interpretation of 

contractual terms,32 while arbitral consent may be inferred from the parties’ conduct and 

commercial dealings where such intention is sufficiently demonstrated.33 

 In the present case, the Agreement was negotiated under a compressed timeline with 

limited opportunity for prolonged drafting or revision.34 The omission of an express arbitration 

clause therefore cannot be viewed as a deliberate departure from the parties’ established 

practice. To the contrary, the parties had previously incorporated AIAC arbitration clauses in 

all six prior collaboration agreements and had consistently resolved disputes through arbitration 

without jurisdictional challenge.35  

 RESPONDENT’S CONDUCT IS INCONSISTENT WITH ITS ATTEMPT TO INSIST ON COURT 

PROCEEDINGS.  

 CLAIMANT submitted that RESPONDENT’s conduct is inconsistent with its attempt to 

 
31  Habas Sinai Ve Tibbi Gazlar Isthisal Endustri AS v. Sometal SAL [2010] EWHC 29 (Comm), ¶46. 

32  Stefan Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts 
(2d ed. 2015), 432-436. 

33  Gary B. Born, International Commercial Arbitration (3d ed. 2021) (Kluwer Law International 2021), 
1687-1690. 

34  Moot Problem, ¶34. 

35  Moot Problem, ¶67. 
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insist on court proceedings since (1) RESPONDENT’s counterclaim in the arbitration confirms 

that the parties’ payment and performance disputes are inseparable (2) parallel court 

proceedings amount to tactical duplication and undermine efficient dispute resolution and (3) 

the dispute should remain in arbitration to prevent inconsistent decisions and preserve the 

parties’ commercial expectations. 

 RESPONDENT’s counterclaim confirms the inseparable nature of the parties’ payment 
and performance disputes. 

 A party cannot act inconsistently with an understanding it has caused the other party to 

have and upon which that other party reasonably has acted in reliance to its detriment.36 This 

provision reflects the doctrines of estoppel and venire contra factum proprium, which prohibit 

inconsistent conduct in arbitration practice.37 This conclusion is also consistent with the 

presumption in Fiona Tr. & Holding Corp. v. Privalov, that rational commercial parties intend 

disputes arising out of the same relationship to be resolved in a single forum.38 

 In the present case, although Aurora has maintained its jurisdictional objections, it 

nevertheless sought affirmative relief before this Tribunal by advancing a counterclaim under 

the Agreement.39 RESPONDENT viewed the arbitral forum as suitable for resolving contractual 

disputes, prompting the Tribunal to address both payment and performance issues in this case. 

 RESPONDENT’s parallel court proceedings constitute tactical duplication 

 International arbitration seeks to provide an efficient and coherent mechanism for the 

resolution of disputes arising from the same legal relationship. Parallel proceedings concerning 

 

36  UPICC, Art.1.8. 

37  Stefan Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts, 
187-188 (2d ed. 2015). Ad hoc Arbitration, Award of 4 March 2004 (UNILEX).. 

38  Fiona Trust & Holding Corp. v. Privalov [2007] UKHL 40, [2007] 4 All ER 951, ¶13. 

39  Moot Problem, ¶67. 
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substantially identical issues risk duplication of resources, inconsistent findings, and 

unnecessary costs, thereby undermining the effectiveness of the arbitral process.40 In 

Bundesgerichtshof’s held “There is every reason to presume that reasonable parties will wish 

to have the relationships created by their contract and the claims arising therefrom, irrespective 

of whether their contract is effective or not, decided by the same tribunal and not by two 

different tribunals.”41 

 In the present case, Aurora commenced proceedings before the RHC while substantially 

the same disputes were already before this Tribunal.42 Recognizing the risk of parallel 

adjudication, the RHC stayed the court proceedings and allowed the arbitral process to proceed 

first in accordance with the principle of competence-competence.43 

 Therefore, the AIAC as the single forum capable of resolving all issues arising from 

the parties’ contractual relationship. 

 Arbitration prevents inconsistent decisions and preserves the parties’ commercial 
expectations. 

 The Tribunal is competent to determine its own jurisdiction.44 Based on the parties’ 

established practice, subsequent conduct, and the principles in Articles 1.7, 1.8, and 4.3 of the 

UPICC, the factors strongly favor continuing these proceedings before the Tribunal. 

 

40  Gary B. Born, International Commercial Arbitration ch. 1 (3d ed. Kluwer Law International 2021); Nig 
Nigel Blackaby, Constantine Partasides, Alan Redfern & Martin Hunter, Redfern and Hunter on 
International Arbitration ch. 1 (7th ed. Oxford University Press 2022).el Blackaby, Ch. 1. 

41  Bundesgerichtshof [BGH] [Federal Court of Justice] May 10, 2001, III ZR 262/00, Neue Juristische 
Wochenschrift (NJW) 2001, 2176 (Ger.), ¶79. 

42  Moot Problem, ¶74. 

43  Moot Problem, ¶76. 

44  AIAC Arbitration Rules (2023), Rule 26. 
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 The foregoing circumstances demonstrate that the parties intended disputes arising 

from their commercial relationship to be resolved through arbitration.45 The parties consistently 

adopted AIAC arbitration in their previous collaborations,46 resolved prior disputes through 

arbitration without jurisdictional challenge,47 and emphasized confidentiality throughout their 

dealings.48 These factors establish the parties’ shared expectation that disputes would be 

resolved through arbitration. Accordingly, this Tribunal should retain jurisdiction to resolve all 

disputes arising from the Agreement efficiently and effectively. 

 
45  Moot Problem, ¶¶33, 67; Exhibit 2. 

46  Moot Problem, ¶33. 

47  Moot Problem, ¶67. 

48  Exhibit 2. 
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II. AN ORDER FOR SECURITY FOR COSTS SHOULD NOT BE GRANTED  

 The RESPONDENT requested the tribunal to consider the order for security for cost, yet 

the CLAIMANT respectfully submits that such application fails at every stage of the applicable 

legal framework since Under Rule 11 of the AIAC Arbitration Rules 2026, the Tribunal 

possesses discretionary power to order interim measures, including security for costs.49 

Security for costs interferes directly with a party’s access to arbitration and is therefore granted 

only in exceptional circumstances, on the basis of concrete and reliable evidence.50 Born, and 

Redfern & Hunter, confirm that the burden rests squarely on the applicant to demonstrate a 

real, not speculative, risk that an adverse costs award would go unsatisfied.51  

 Rule 11.4 further requires Aurora to establish: (A) a likelihood of irreparable harm, (B) 

a balance of harm favoring the applicant, and (C) a reasonable possibility of success on the 

merits.52 As these requirements are cumulative, Aurora’s failure to establish any one of them 

is sufficient to defeat its application.53 Aurora has failed to satisfy each requirement, and its 

application should therefore be dismissed. 

 

 

49  AIAC Arbitration Rules 2026, Rule 11. 

50  Redfern and Hunter on International Arbitration ¶7.33 (6th ed. 2015); Gary B. Born, International 
Commercial Arbitration, 2467-2468 (3d ed. 2021); Commerce Group Corp. & San Sebastian Gold 
Mines, Inc. v. Republic of El Salvador, ICSID Case No. ARB/09/17, Decision on El Salvador’s 
Application for Security for Costs (Sept. 20, 2012). 

51  Gary B. Born, International Commercial Arbitration 2469 (3d ed. 2021); Alan Redfern & Martin Hunter, 
Redfern and Hunter on International Arbitration ¶7.33 (6th ed. 2015). 

52  AIAC Arbitration Rules 2026, Rule 11.4; Redfern and Hunter on International Arbitration, ¶7.34 (6th 
ed. 2015). 

53  RSM Production Corp. v. Saint Lucia, ICSID Case No. ARB/12/10, Decision on Saint Lucia’s Request 
for Security for Costs, ¶¶ 69-82 (Aug. 13, 2014); García Armas and García Gruber v. Venezuela, PCA 
Case No. 2016-08, Procedural Order No. 9, ¶¶ 42-48 (June 20, 2018); EuroGas Inc. and Belmont 
Resources Inc. v. Slovak Republic, ICSID Case No. ARB/14/14, Procedural Order No. 3. ¶¶116-18 (Sep. 
23, 2015). 
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 AURORA HAS FAILED TO ESTABLISH A LIKELIHOOD OF IRREPARABLE HARM 

 Rule 11.4(1) demands a real, evidenced risk that a future costs award would go 

unsatisfied.54 Aurora’s application clears none of these bars. Its case rests entirely on (1) 

speculative evidence, is unsupported by a single piece of (2) objective financial documentation 

and falls well short of (3) the “something more” that international arbitral tribunals 

consistently require before disturbing a party’s access to arbitration.55 

 Speculative evidence 

 Here, Aurora’s entire case on financial risk rests on two unverified sources. First, an 

anonymous Blueddit thread alleging unspecified delayed payments by Nova identifying no 

agency, transaction, amount, or jurisdiction.56 Second, an informal remark by a competitor 

executive to Madam Ye Bin at an industry event, alleging that Nova’s CFO had 

“misappropriated company funds.”57 Both are hearsay of unknown provenance, communicated 

informally and never independently verified.58 Tribunals consistently decline to treat 

anonymous online posts or unverified rumors as sufficient to establish the real risk of non-

payment that Rule 11.4(i) demands.59 

 

54  AIAC Rules 2026, Rule 11.4(1); South American Silver Ltd. v. Bolivia, PCA Case No. 2013-15, 
Procedural Order No. 10, ¶ 52 (Jan. 11, 2016). 

55  RSM Production Corp. v. Saint Lucia, ICSID Case No. ARB/12/10, Decision on Saint Lucia’s Request 
for Security for Costs, ¶¶ 69-82 (Aug. 13, 2014); RSM Production Corp. v. Saint Lucia, ICSID Case No. 
ARB/12/10, Decision on Saint Lucia’s Request for Security for Costs, ¶ 42-48 (Aug. 13, 2014); EuroGas 
Inc. and Belmont Resources Inc. v. Slovak Republic, ICSID Case No. ARB/14/14, Procedural Order No. 
3, ¶¶116-18. 

56  Moot Problem, ¶68. 

57  Moot Problem, ¶62. 

58  EuroGas Inc. and Belmont Resources Inc. v. Slovak Republic, ICSID Case No. ARB/14/14, Procedural 
Order No. 3, ¶102; South American Silver Ltd. v. Bolivia, PCA Case No. 2013-15, Procedural Order No. 
10 (Jan. 11, 2016), ¶52. 

59  AIAC Arbitration Rules 2026, Rule 11.4(i); South American Silver Ltd. v. Bolivia, PCA Case No. 2013-
15, Procedural Order No. 10 (Jan. 11, 2016), ¶52. 
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 No objective financial evidence 

 In EuroGas Inc, the tribunal refused security for costs because the applicant failed to 

produce objective evidence of insolvency, asset dissipation, or any real risk that a future costs 

award would go unsatisfied.60  

 Here, Aurora has produced no financial statements, audit findings, insolvency filings, 

or evidence of asset dissipation.61 Tellingly, Aurora never invoked its own contractual audit 

rights under Clause 5.3 of the Agreement to test the allegations before filing this application.62 

Nova, by contrast, expressly warranted its financial capability under Clause 6.2 of the 

Agreement,63 was selected by Aurora over at least three competing promoters precisely on 

account of its “strong financial backing” and track record,64 and the Additional Clarifications 

confirm no reported litigation exists against Nova for non-payment.65  

 No Something more 

 International arbitral jurisprudence necessitates evidence that exceeds generalized 

financial concerns, insolvency documentation, asset dissipation, or past non-compliance with 

awards, even assuming Aurora’s allegations to be fully valid.66 Aurora has shown none of 

this.67 Its own representative, Madam Ye Bin, “brushed off” the TF Entertainment rumors as 

 

60  EuroGas Inc. and Belmont Resources Inc. v. Slovak Republic, ICSID Case No. ARB/14/14, Procedural 
Order No. 3, ¶¶121-124. 

61  Additional Clarifications. 

62  Exhibit 2, cl. 5.3; Moot Problem, ¶¶ 62-63. 

63  Exhibit 2, cl. 6.2. 

64  Moot Problem, ¶ 27; Additional Clarifications. 

65  Additional Clarifications to the Moot Problem. 

66  Alan Redfern & Martin Hunter, Redfern and Hunter on International Arbitration ¶7.33 (6th ed. 2015); 
Gary B. Born, International Commercial Arbitration 2470 (3d ed. 2021). 

67  EuroGas Inc. v. Slovak Republic, ICSID Case No. ARB/14/14, Procedural Order No. 3, ¶118 (Sep. 23, 
2015). 
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“inappropriate and speculative” now it was raised, and Aurora took no further investigative 

steps thereafter.68 A party cannot contemporaneously dismiss evidence as unreliable and later 

resurrect it as the foundation for exceptional interim relief.69 

 THE BALANCE OF HARMS FAVOURS NOVA, AS THE REQUESTED USD 2,000,000 IS 

DISPROPORTIONATE AND WOULD UNFAIRLY STIFLE NOVA’S CLAIM. 

 Security must be proportionate to the costs realistically at stake and must not impair a 

CLAIMANT’S ability to pursue its claim.70 Tribunals have repeatedly warned that 

disproportionate security transforms a procedural safeguard into an instrument of oppression.71 

Procedural applications of this kind must also be brought in good faith, not to obstruct the 

opposing party’s access to justice.72   

  Here, Aurora asks Nova to post security approaching the full value of its own claim 

before the merits have even been heard,73 on the strength of nothing more than anonymous 

posts and an unverified rumor.74 Nova confronts significant prejudice due to a potential order 

that would create a considerable financial obstacle in pursuing a claim related to Aurora’s 

unauthorized holographic substitution of Luna and its payment demand for the disputed 

 

68  Moot Problem, ¶62. 

69  EuroGas Inc. v. Slovak Republic, ICSID Case No. ARB/14/14, Procedural Order No. 3, ¶118 (Sep. 23, 
2015); AIAC Arbitration Rules 2026, Rule 11.4(3). 

70  Sergei Paushok v. Mongolia, UNCITRAL, Order on Interim Measures (Sept. 2, 2008), ¶ 2. 

71  Guaracachi America, Inc. v. Bolivia, PCA Case No. 2011-17, Procedural Order No. 14, ¶¶7-9 (Mar. 11, 
2013). 

72  Commerce Group Corp. & San Sebastian Gold Mines, Inc. v. El Salvador, ICSID Case No. ARB/09/17, 
Award, ¶¶113-17 (Mar. 14, 2011). 

73  AIAC Arbitration Rules 2026, Rule 11.4; Moot Problem ¶¶62, 68. 

74  South American Silver Ltd. v. Bolivia, PCA Case No. 2013-15, Procedural Order No. 10, ¶60 (Jan. 11, 
2016). 
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performance.75 Aurora’s application does not protect a legitimate interest; it functions as 

commercial leverage to pressure Nova into abandoning a meritorious claim.76 Rule 11.4(2) 

therefore decisively favours Nova. 

 AURORA HAS FAILED TO DEMONSTRATE A REASONABLE POSSIBILITY OF SUCCESS 

UNDER RULE 11.4(3). 

 Rule 11.4(3) requires Aurora to show a reasonable possibility of success on its 

underlying counterclaim.77 UPICC Article 1.7 requires good faith and fair dealing 

throughout;78 Article 1.8 prevents a party from acting inconsistently with an understanding it 

created in the other’s mind.79  

 Aurora selected Nova precisely because of its financial strength and successful prior 

collaborations,80 worked with Nova throughout the concert without ever raising financial 

concerns,81 and expressly dismissed the only relevant allegation as speculative when it arose.82 

Having taken that position contemporaneously, Aurora cannot now invoke the same unverified 

 

75  Moot Problem, ¶¶43-44, ¶ 51, ¶ 64-65. 

76  Moot Problem, ¶¶65, 69; Commerce Group Corp. & San Sebastian Gold Mines, Inc. v. El Salvador, 
ICSID Case No. ARB/09/17, Award, ¶¶113-17 (Mar. 14, 2011); Guaracachi America, Inc. v. Bolivia, 
PCA Case No. 2011-17, Procedural Order No. 14, ¶ 9 (Mar. 11, 2013). 

77  AIAC Arbitration Rules 2026, Rule 11.4(3). 

78  UPICC, Art. 1.7; Stefan Vogenauer, Commentary on the UNIDROIT Principles of International 
Commercial Contracts (2d ed. 2015) art. 1.7, ¶¶1-8. 

79  UPICC, Art. 1.8; Stefan Vogenauer, Commentary on the UNIDROIT Principles of International 
Commercial Contracts (2d ed. 2015) art. 1.7, ¶¶1-8.  

80  Moot Problem, ¶ 27. 

81  Moot Problem, ¶¶ 35, 45-50. 

82  Moot Problem, ¶ 62. 
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allegation to sustain an application requiring a “reasonable possibility of success.”83 Its 

inconsistent conduct undermines the merits threshold under Rule 11.4(iii). 

III. AURORA’S HOLOGRAPHIC REPLACEMENT OF LUNA CONSTITUTED A 

BREACH OF THE AGREEMENT 

 The CLAIMANT respectfully submits that Aurora is in breach of its contractual 

obligations under the Agreement. Specifically, (A) A live human performance by all five 

members; (B) Clause 3.1.1 permitted production enhancement, not performer substitution; (C) 

the holographic replacement failed to meet qualitative standards; (D) Nova’s emergency 

decision to proceed was not a waiver; and (E) the holographic replacement constituted 

fundamental non-performance. 

 THE AGREEMENT REQUIRED A LIVE HUMAN PERFORMANCE BY ALL FIVE NAMED 

MEMBERS OF ECLIPSE 

 The RESPONDENT failed to fulfill this obligation, due to (1) the contractual definition 

of the “Act”, (2) “Concert”, and lastly, (3) holographic substitution does not constitute the 

performer’s live presence. 

 The Definition of “Act” Expressly Included All Five Members, Including Im Luna 

 Under UPICC Articles 4.4 and 4.5, terms shall be interpreted in light of the whole 

contract, and all contractual terms must be given effect.84 In Investors Compensation Scheme 

Ltd, interpretation refers to determining the meaning of a document as it would be understood 

 

83  RSM Production Corp. v. Saint Lucia, ICSID Case No. ARB/12/10, Decision on Saint Lucia’s Request 
for Security for Costs, ¶71 (Aug. 13, 2014); EuroGas Inc. v. Slovak Republic, ICSID Case No. 
ARB/14/14, Procedural Order No. 3, ¶115 (Sep. 23, 2015). 

84  UPICC, Arts. 4.4 & 4.5. 
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by a reasonable person with all relevant background knowledge available to the parties 

involved.85 As held in Reardon Smith Line Ltd, words in a commercial contract must be 

construed in light of the surrounding circumstances, including the commercial purpose of the 

transaction.86 

 “Act” define as ECLIPSE, consisting of five specific members. 87  The replacement of 

Im Luna with an AI construct indicates that the “Act” was not fully delivered as required by 

the Agreement.88 Both parties recognized that the authentic presence of all five members was 

essential for ECLIPSE's commercial purpose, which included “peak audience visibility” and 

“market momentum”.89 Therefore, a holographic representation of Im Luna does not fulfill the 

contractual definition of the “Act”. 

 The Definition of “Concert” Required the Live Performance of the Act 

 Under UPICC Articles 4.1 and 4.3, contract interpretation relies on the common 

intention of the parties and considers all relevant circumstances, including preliminary 

negotiations and the contract’s nature and purpose.90 In Chartbrook Ltd, evidence of prior 

negotiations is admissible to establish the factual matrix against which a contract must be 

interpreted.91 

 
85            Investors Compensation Scheme Ltd. v. West Bromwich Building Society [1998] 1 WLR 896, 912 (HL). 

86  Reardon Smith Line Ltd v. Yngvar Hansen-Tangen [1976] 1 WLR 989, 995–96 (H.L.). 

87  Exhibit, cl. 1.1. 

88  Moot Problem, ¶¶20, 47. 

89  Moot Problem, ¶33; Exhibit, Recital E. 

90  UPICC, Arts. 4.1, 4.3(a) & (d). 

91  Chartbrook Ltd. v. Persimmon Homes Ltd. [2009] UKHL 38, ¶¶36-42. 
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 Here, Clause 1.1 defines “Concert” as “the live performance of the Act”.92 Ms. Park 

emphasized that the ECLIPSE experience is defined by energy, precision, and chemistry, 

reflecting audience expectations during pre-contractual discussions.93 This demonstrates that 

both parties understood the Concert to require an authentic, human being physically present on 

stage. 

 Holographic Rendering of Luna Was Not the Same as Luna’s Live Human Performance 

 Under UPICC Article 7.1.1, non-performance includes “defective performance”.94 In 

Poussard, a named performer’s failure to appear went to the root of the engagement because 

the obligation to perform on specified nights was essential, not collateral.95 The court 

distinguished this from Bettini, where a rehearsal attendance obligation was treated as 

subsidiary.96 

 Our present case aligns with Poussard as it specifies the performer, establishes a firm 

performance date, and encompasses the entire subject matter of the Agreement.97 Aurora’s 

hologram was generated from “a dictionary of Luna’s movements, expressions and cadences, 

tapped into extensive footage over the years”,98 a data-derived reconstruction of Luna’s past 

performances. Therefore, Aurora failed to deliver this, and the plain language of Clause 1.1 

establishes its breach. 

 
92  Exhibit, cl. 1.1. 

93  Exhibit 1, at 3. 

94  UPICC, Art. 7.1.1. 

95  Poussard v. Spiers and Pond (1876) 1 QBD 410, 415-16.  

96  Bettini v. Gye (1876) 1 QBD 183, 187-88. 

97  Moot Problem, ¶33; Exhibit, cl. 1.1. 

98  Moot Problem, ¶43. 
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 CLAUSE 3.1.1 PERMITTED PRODUCTION ENHANCEMENT, NOT PERFORMER 

SUBSTITUTION 

 Commercial contracts are construed according to their commercial purpose and the 

factual matrix known to the parties at contracting.99 Under UPICC Articles 4.1 and 4.2, 

interpretation must reflect the common intention of the parties.100 

 Aurora is obligated under Clause 3.1.1 to ensure the performance of ECLIPSE, utilizing 

various production technologies such as stage, sound, lighting, visual, and digital elements for 

the Concert.101 The listed technologies facilitate the live performance; they do not authorize 

replacing a named performer.102  

 Aurora did not invoke Clause 3.1.1 as a pre-existing contractual right; it sought Nova’s 

consent through an urgent video conference before deploying the hologram.103 However, 

Aurora possessed holographic technology before contracting but did not include an express 

right of substitution;104 had the parties intended to permit holographic substitution of an active 

contracted member, express language would have been the natural course.105 Where, a right to 

depart from specified performance will not be inferred absent clear contractual language.106 

 
99  Reardon Smith Line Ltd. v. Yngvar Hansen-Tangen [1976] 1 WLR 989, 995–96 (HL). 

100  UPICC, Arts. 4.1, 4.2. 

101  Exhibit, cl. 3.1.1. 

102  Moot Problem, ¶47. 

103  Moot Problem, ¶¶42-44; UPICC, Art. 4.2; Pao On v. Lau Yiu Long [1980] AC 614, 634 (PC). 

104  Moot Problem, ¶16. 

105  Exhibit 1. 

106  Société Générale, London Branch v. Geys [2012] UKSC 63, ¶¶55-59. 
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Therefore, Clause 3.1.1 did not authorize the wholesale replacement of a named, contracted 

human performer with an AI-generated hologram. 

 THE HOLOGRAPHIC REPLACEMENT FAILED TO MEET REASONABLE AUDIENCE 

EXPECTATIONS AND INDUSTRY STANDARDS 

 The quality of performance is not explicitly fixed; a party must render performance of 

a quality that is reasonable and not less than average in the circumstances.107 Which reinforce 

by allowing implied obligations to be drawn from the nature and purpose of the contract.108 

 Here, Aurora was obliged to meet the reasonable audience expectations of a live music 

concert of a similar scale and nature. 109 Nova sold all 90,000 tickets on the basis that audiences 

would attend a live ECLIPSE concert as advertised. 110 Moreover, ticketholders reasonably 

expected a live performance by ECLIPSE as marketed.111  The use of a hologram instead of a 

contracted performer does not meet the “maximum satisfactory standards” required for a 

headline ECLIPSE concert as outlined in the Agreement.112 

 Aurora might point to its prior tribute concert as evidence that holographic technology 

is an accepted practice.113 This argument must fail. Unlike the tribute concert, which openly 

featured holograms of retired performers, Aurora secretly replaced an active contracted 

 
107  UPICC, Art. 5.1.6. 

108  UPICC, Art. 5.1.2. 

109  Exhibit, cl. 3.1.1. 

110  Moot Problem, ¶¶35, 46, 49. 

111  Exhibit 1. 

112  Moot Problem, ¶33. 

113  Moot Problem, ¶¶16-17. 
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performer in a concert marketed as a live ECLIPSE performance.114 Accordingly, it cannot 

establish an industry practice permitting undisclosed holographic substitution. 

 Under UPICC Article 7.3.1(2)(a), a breach is fundamental where it substantially 

deprives the aggrieved party of the benefit it was entitled to expect.115 Aurora might argue the 

Concert was a success, the audience did not notice, and Nova publicly praised the event.116 

This conflates the success of the Concert with Aurora’s fulfillment of its contractual 

obligations. Ms. Kim’s contemporaneous reaction highlights the deprivation, as she expressed 

“strong frustration and alarm”,117 objected on grounds of “authenticity,” “audience 

expectations,” and “our freaking reputation,”118 and agreed to proceed only under “strict 

confidentiality”, wholly inconsistent with a party that considered itself to have received what 

it contracted for.119 Post-concert online speculation, RooTube analysis, and fan refund queries 

confirm the breach had real and ongoing reputational consequences.120 Therefore, Aurora’s 

undisclosed use of a hologram failed to meet the audience’s and sponsor’s reasonable 

expectations and did not provide the promised quality of performance. 

 NOVA’S EMERGENCY DECISION TO PROCEED WAS NOT A WAIVER OF AURORA’S 

BREACH 

 UPICC Article 7.4.8 reflects that mitigation does not constitute acceptance of defective 

 
114  Moot Problem, ¶¶15-16. 

115  UPICC art. 7.3.1(2) (a). 

116  Moot Problem, ¶¶49-50. 

117  Moot Problem, ¶42. 

118  Moot Problem, ¶44. 

119  Moot Problem, ¶44. 

120  Moot Problem, ¶¶54-56. 
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performance or waiver of contractual rights.121 Kwei Tek Chao and The Kanchenjunga confirm 

that waiver requires a clear and fully informed election, which cannot be inferred from conduct 

undertaken to mitigate losses under commercial pressure.122 

 In our present case, Aurora disclosed Luna’s unavailability only three days before the 

Concert, after internally managing her condition for weeks.123 By then, the Concert was sold 

out; promotional commitments had been fulfilled, and cancellation would have been 

commercially disastrous. Under UPICC Article 3.1.2, modification of a contractual obligation 

requires genuine agreement.124 Nova’s confidentiality request was damage control, not 

acceptance of Aurora’s breach as contractually compliant.125  It was not a legally effective 

waiver of Aurora’s breach. 

 AURORA’S CONDUCT AMOUNTED TO FUNDAMENTAL NON-PERFORMANCE UNDER THE 

UPICC 

 The CLAIMANT submits that Aurora committed a fundamental non-performance within 

the meaning of UPICC Article 7.3.1. In particular, (1) Nova was substantially deprived of the 

contractual benefit for which it had bargained; (2) Aurora failed to strictly comply with an 

obligation that went to the root of the Agreement; and (3) Aurora acted intentionally, or at 

least recklessly, in substituting Luna with hologram. 

 
121  UPICC, Art. 7.4.8. 

122  Kwei Tek Chao v. British Traders & Shippers Ltd. [1954] 2 QB 459; Motor Oil Hellas (Corinth) 
Refineries S.A. v. Shipping Corp. of India [1990] 1 Lloyd’s Rep. 391 (HL). 

123  Moot Problem, ¶¶40, 35, 46. 

124  UPICC, Art. 3.1.2. 

125  Moot Problem, ¶44; Atlas Express Ltd. v. Kafco (Importers & Distributors) Ltd. [1989] QB 833, 839–
40; UPICC, Art. 3.2.2. 
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 Substantial Deprivation 

 Non-performance is fundamental where it substantially deprives the aggrieved party of 

what it was entitled to expect.126 The assessment is objectively determined by reference to what 

a reasonable third party in the same contractual context would regard as substantially 

deprived.127 In Hong Kong Fir confirms that the decisive inquiry is the effect of the breach on 

the innocent party’s ability to obtain its contractual benefit.128 

 Here, Nova did not receive the essential contractual benefit it was entitled to expect: 

the live performance of the artist, thereby amounting to substantial deprivation.129 

  Strict Compliance of the Essence 

 Non-performance is fundamental where strict compliance is of the essence.130 In 

Poussard recognises that a named performer’s personal attendance is a condition going to the 

root of the contract, not dischargeable by substitution.131 In addition, even a perfect substitute 

does not discharge a contractual obligation where strict compliance is essential.132 

 In the present case, Agreement defined ECLIPSE as a five-member band, including 

Luna. Therefore, the advertised live performance reasonably led the audience to expect the 

 
126  UPICC, Art. 7.3.1(2)(a). 

127  Stefan Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts 
(2d ed. 2015) Art. 7.3.1, 823-24. 

128  Hong Kong Fir Shipping Co. Ltd. v. Kawasaki Kisen Kaisha Ltd. [1962] 2 QB 26 (CA). 

129  Moot Problem, ¶¶28, 35; Exhibit, cls. 1.1, 3.1.1. 

130  UPICC, Art. 7.3.1(2) (b). 

131  Poussard v. Spiers and Pond (1876) 1 QBD 410, 415-16. 

132  UPICC, Art. 7.3.1. 
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appearance of all five members.133 In entertainment contracts, the identity of performers is 

essential, and compliance is critical; Aurora did not meet this obligation. 

  Intentional Non-Performance 

 Non-performance is fundamental where it is intentional or reckless, conduct 

incompatible with the duty of good faith,134 where a party intentionally breaches its obligations, 

it is liable for foreseeable consequences, reflecting the principle in Hadley.135 

 In present case, RESPONDENT knew it was deploying a substitute, knew the audience 

believed they were watching a live performance, and insisted on strict confidentiality to prevent 

the truth from coming to light.136 Mr. Jack’s subsequent instruction, “we must keep things 

under wraps; we don’t want things to blow up in either of our faces”137 confirms Aurora was 

acutely aware its conduct was indefensible. Therefore, Aurora’s conduct accordingly 

constituted fundamental non-performance. 

IV. RESPONDENT’s COUNTERCLAIM SHOULD BE DISMISSED  

 RESPONDENT’s counterclaim should be dismissed due to (A) RESPONDENT failed to 

perform the agreement therefore (B) CLAIMANT validly terminated the Agreement (C) 

RESPONDENT cannot recover the full counterclaim and (D) CLAIMANT is entitled to damages 

and set-off against Aurora’s counterclaim.  

 
133  Exhibit 2, cl. 1.1. 

134  UPICC, Arts. 7.3.1(2)(c); Renard Constructions (ME) Pty Ltd. v. Minister for Public Works (1992) 26 
NSWLR 234 (CA). 

135  UPICC, Art. 7.4.4; Hadley v. Baxendale (1854) 9 Ex. 341, 156 Eng. Rep. 145. 

136  Moot Problem, ¶44. 

137    Moot Problem, ¶60. 
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 RESPONDENT IS NOT ENTITLED TO FULL PAYMENT SINCE IT FAILED TO PERFORM THE 

AGREEMENT  

 RESPONDENT’s is not entitled to full payment due to (1) RESPONDENT delivered a 

materially different performance from what was promised (2) CLAIMANT was entitled to 

withhold payment and (3) RESPONDENT cannot claim full performance fees for defective 

performance. 

 RESPONDENT delivered a materially different performance from what was promised  

 As demonstrated in Issue III,138 RESPONDENT delivered a materially different 

performance from that contemplated under the Agreement by deploying a holographic 

rendering of Im Luna in place of her physical appearance at the Concert.139 Such performance 

deprived Nova of the benefit it reasonably expected under the Agreement and therefore 

constituted a fundamental non-performance under Article 7.1.1 of the UPICC. 

 CLAIMANT was entitled to withhold payment pending legal assessment of RESPONDENT’s 
non performance 

 The party may withhold its performance until the other party tenders performance.140 

A party may withhold its own performance until the other party has rendered the performance 

due.141 Further, a defective performance may also give rise to a right to withhold 

performance.142 

 
138   See Issue III, supra. 

139   Exhibit 2. 

140  UPICC, Art.7.1.3 (2). 

141  Ad hoc Arbitration, Paris, Award of 21 April 1997 (UNILEX); ICC Case No. 8547, Award of January 
1999, 12(2) ICC International Court of Arbitration Bulletin 57 (2001) (UNILEX); ICC Case No. 7110, 
Second Partial Award of April 1998, 10(2) ICC International Court of Arbitration Bulletin 54 (1999) 
(UNILEX). 

142  G.H. Treitel, The Law of Contract 300 (11th ed. 2003). John O. Honnold & Harry M. Flechtner, Uniform 
Law for International Sales Under the 1980 United Nations Convention ¶ 109 (4th ed. 2009). 
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 In the present case, Nova expressly informed Aurora that payment would be withheld 

pending legal assessment of the contractual implications of the holographic substitution.143 

Nova did not refuse payment outright, nor did it repudiate the Agreement. Accordingly, Nova's 

non-payment was a lawful and proportionate exercise of its right under Article 7.1.3 UPICC to 

withhold performance. 

 RESPONDENT cannot claim full performance fees for defective performance  

 RESPONDENT substituted Luna’s promised live performance with a holographic 

rendering. 144 Moreover, non-performance encompasses any failure by a party to perform its 

contractual obligations, including defective performance this entitles the aggrieved party to the 

remedies provided under the contract and the applicable law.145 

 Accordingly, Hoenig is distinguishable because it concerned minor defects following 

substantial performance. 146  By contrast, the present case is analogous to Poussard v Spiers, 

where the breach concerned an essential element of the contractual bargain. 147 

 In the present case, Luna’s live performance constituted the essence of the Agreement, 

and its unauthorized substitution with a holographic performance cannot amount to substantial 

performance.148 Therefore, RESPONDENT is not entitled to recover the full USD 3.6 million 

invoice because it failed to deliver the essential promised performance 

 

143  Moot Problem, ¶64. 

144  See Issue III, supra. 

145  UPICC, Art.7.1.1. Stefan Vogenauer, Page 819-820. Herfried Wöss, Adriana San Román Rivera, Pablo 
T. Spiller & Santiago Dellepiane, Damages in International Arbitration Under Complex Long-Term 
Contracts (2d ed. 2014), 36. 

146  Hoenig v Isaacs [1952] 2 All ER 176. 

147  Poussard v Spiers (1876) 1 QBD 410. 

148  Exhibit 2. 
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 CLAIMANT VALIDLY TERMINATED THE AGREEMENT FOLLOWING AURORA’S 

FUNDAMENTAL NONPERFORMANCE.  

 CLAIMANT’s validly terminated the agreement since (1) RESPONDENT’s holographic 

substitution went to the root of the agreement (2) CLAIMANT’s termination was a justified and 

(3) Termination discharged CLAIMANT from any obligation to pay the full outstanding invoice.  

 RESPONDENT’s holographic substitution went to the root of the Agreement 

 A non-performance is fundamental where it substantially deprives the aggrieved party 

of what it was entitled to expect under the contract.149 By contrast, the present case is analogous 

to Poussard, where the breach went to the root of the contract by depriving the innocent party 

of the essential contractual benefit.150 

 Here, Nova contracted for Luna’s live appearance as a member of ECLIPSE,151 not a 

digital substitute. Aurora therefore failed to perform the essential contractual obligation that 

formed the basis of the parties’ bargain. 

 Nova’s termination was a justified response to Aurora’s breach  

 Aggrieved party may terminate the contract where the other party’s non-performance 

amounts to a fundamental non-performance.152 Moreover, termination is the primary 

contractual remedy where the breach substantially deprives the aggrieved party of the benefit 

it was entitled to expect under the Agreement.153 

 

149  UPICC, Art.7.3.1. 

150  Poussard v Spiers (1876) 1 QBD 410. 

151  Exhibited 2. 

152  UPICC, Art.7.3.1. 

153  Stefan Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts 
(2d ed. 2015), Art.7.3.1. 
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 As recognized in Hong Kong Fir Shipping Co Ltd v Kawasaki Kisen Kaisha Ltd, where 

a breach deprives the innocent party of substantially the whole benefit of the contract, 

termination is justified.154  

 In response to Aurora's breach, Nova promptly issued a notice of termination and 

commenced these arbitral proceedings.155 Such conduct was a lawful and proportionate 

exercise of its contractual remedy. Accordingly, Nova validly terminated the Agreement 

pursuant to Article 7.3.1 of the UPICC. 

  Termination discharged Nova from any obligation to pay the full outstanding invoice 

 Termination ends the parties’ obligation for future performance while preserving any 

rights that have already accrued.156 Once a contract is lawfully terminated, any further requests 

for contractual performance are no longer valid, as the contract has concluded.157 Moreover, 

price reduction occurs when the innocent party accepts defective performance or terminates 

due to fundamental non-performance, preventing the performing party from demanding full 

contractual compliance as if the contract had been fully executed.158 

 In the present case, Nova lawfully terminated the Agreement following Aurora's 

fundamental non-performance.159 Accordingly, Aurora cannot claim the full contractual price 

as though it had fully performed its obligations.  

 

154  Hong Kong Fir Shipping Co Ltd v Kawasaki Kisen Kaisha Ltd [1962] 2 QB 26 (CA). 

155  Moot Problem, ¶65. 

156  UPICC, Art.7.3.5 

157  Stefan Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts 
(2d ed. 2015), 812. 

158  Supreme Court Act 1981, s. 49; Ford-Hunt v. Raghbir Singh [1973] 1 WLR 738 (Ch); German Civil 
Code, §§ 280 and 286; Palandt/Heinrichs, commentary on German Civil Code § 286, ¶44. 

159  Moot Problem, ¶65. 
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 RESPONDENT CANNOT RELY ON CLAIMANT’S RECEIPT OF SOME BENEFIT TO 

RECOVER THE FULL COUNTERCLAIM.  

 RESPONDENT’s cannot recover the full counterclaim since (1) The apparent success of 

the concert does not prove contractual compliance (2) CLAIMANT’s mitigation of the public 

fallout does not amount to acceptance of RESPONDENT’s breach and (3) Any payment due to 

Aurora must be reduced to reflect the defective performance.  

 The apparent success of the concert does not prove contractual compliance  

 Non-performance includes defective performance.160 Aurora failed to deliver the live 

performance by Luna as contracted, instead providing a holographic rendering without 

authorization, which constitutes a significant breach of the agreement, regardless of the lack of 

immediate audience complaints.161  

 This approach is consistent with Poussard v Spiers and Hong Kong Fir Shipping Co 

Ltd v Kawasaki Kisen Kaisha Ltd, which recognize that contractual performance is assessed 

by reference to the obligations undertaken by the parties, rather than the apparent commercial 

success of the event or the absence of immediate dissatisfaction.162 The issue is not whether 

the audience enjoyed the concert, but whether Aurora delivered the performance that it had 

promised.163Accordingly, the apparent success of the concert cannot excuse Aurora’s 

fundamental non-performance or entitle it to recover the full contractual price. 

 

160  UPICC, Art, 7.1.1. 

161  See, Issue III, supra. 

162  Poussard v Spiers and Pond (1876) 1 QBD 410. Hong Kong Fir Shipping Co Ltd v Kawasaki Kisen 
Kaisha Ltd [1962] 2 Q.B. 26 (C.A.). 

163  Exhibit 1; Exhibit 2. 
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 Nova’s mitigation of the public fallout does not amount to acceptance of Aurora’s 
breach 

 A non-performing party is not liable for harm that the aggrieved party could reasonably 

have avoided.164 Whether the aggrieved party has taken reasonable steps to mitigate its loss is 

a question of fact, not law.165 In assessing reasonableness, the Tribunal must recognize that the 

aggrieved party is the innocent party.166 Accordingly, the standard is not an exacting one: the 

aggrieved party is not required to undertake burdensome, time-consuming, or costly measures, 

but it cannot simply remain passive and allow its losses to accumulate.167  

 In the present case, Nova acted reasonably following Aurora’s fundamental breach. 

Rather than cancelling the concert and exposing itself to greater commercial and reputational 

losses,168 Nova proceeded with the event and took practical steps to minimise the consequences 

of Aurora’s unauthorized holographic substitution.169 These actions were reasonable in the 

circumstances and satisfied Nova's duty to mitigate under Article 7.4.8. 

 Any payment due to Aurora must be reduced to reflect the defective performance 

  According to Articles 7.4.1 to 7.4.3 of UPICC, damages are compensatory and are 

intended to place the aggrieved party in the position it would have occupied had the contract 

been properly performed.170 

 

164  UPICC, Art, 7.4.8(1). 

165  ICC Case No. 9594, Award of March 1999 (UNILEX); Payzu v. Saunders [1919] 2 KB 581 (CA). 

166  ICC Case No. 10346, Award of December 2000 (Barranquilla, Colombia) (UNILEX). 

167  Stefan Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts, 
902 (2d ed. 2015). 

168  Moot Problem, ¶¶42-44. 

169  Moot Problem, ¶¶59-61. 

170  Stefan Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts, 
803 (2d ed. 2015). 
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 Here, Aurora failed to deliver the essential contractual performance, making this case 

analogous to Poussard v Spiers, where the failure to perform an essential obligation precluded 

recovery of the full contractual remuneration.171 Thus, even if the Tribunal finds Aurora 

entitled to payment, the award should be significantly less than the claimed USD 3.6 million, 

accounting for Nova’s recoverable losses and Aurora’s defective performance. 

 CLAIMANT IS ENTITLED TO DAMAGES AND SET-OFF AGAINST RESPONDENT’S 

COUNTERCLAIM.  

 CLAIMANT is entitled to damages and set off against RESPONDENT’s counterclaim since 

(1) Nova suffered direct loss (2) Nova suffered foreseeable consequential loss and (3) Nova’s 

damages and set-off defeat or substantially reduce Aurora’s counterclaim. 

 Nova suffered direct loss because the value of the performance received was lower than 
the performance promised.  

 Direct loss is the difference between the value of the performance promised and the 

value of the performance rendered.172 As illustrated in Tractebel Energy, the court emphasized 

that “certainty refers to the fact of damage and not to the amount,” confirming that once the 

existence of loss is established, courts are entitled to assess damages on a reasonable and 

practical basis.173  

 In the present case, Nova contracted for Luna’s live performance but instead received 

an unauthorized holographic substitute.174 Although the concert initially appeared successful, 

Nova subsequently received enquiries from fans regarding the alleged holographic substitution 

 

171  Poussard v. Spiers and Pond (1876) 1 QBD 410, ¶415-16. 

172  Herfried Wöss, Adriana San Román Rivera, Pablo T. Spiller & Santiago Dellepiane, Damages in 
International Arbitration Under Complex Long-Term Contracts, 100 (2d ed. 2014). 

173  Tractebel Energy Marketing, Inc. v. AEP Power Marketing, Inc., 487 F.3d 89, 109–10 (2d Cir. 2007).  

174  Moot Problem, ¶42. 
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and potential refund entitlements. 175 This demonstrates that the substitution adversely affected 

Nova’s commercial interests. Accordingly, Nova suffered direct loss and is entitled to recover 

damages reflecting the reduced value of the performance actually received.  

 Nova suffered foreseeable consequential loss through reputational risk, refund 
exposure, and sponsor-related consequences.  

 Consequential losses refer to all losses resulting from defective performance, including 

lost profits from potential sales and damages to a buyer's person or property caused by a 

defective product.176 Moreover, Consequential loss involves two key elements: the injured 

party must prove the loss of profits, and the breaching party must have been aware of the 

potential for such damages when the contract was made, emphasizing the necessity of 

foreseeability.177 

 In the present case, Aurora knew that Luna’s live appearance was the central attraction 

of the concert and that Nova’s commercial success depended on public confidence, ticket sales, 

and sponsor relationships.178It was therefore reasonably foreseeable that substituting Luna with 

an unauthorized holographic performance would expose Nova to reputational harm, refund 

claims from disappointed fans, and adverse commercial consequences.179 Accordingly, Nova 

is entitled to recover consequential losses resulting from Aurora’s defective performance. 

 

175  Moot Problem, ¶¶56, 58. 

176  Herfried Wöss, Adriana San Román Rivera, Pablo T. Spiller & Santiago Dellepiane, Damages in 
International Arbitration Under Complex Long-Term Contracts, 100 (2d ed. 2014). 

177  Jonathan M. Dunitz, Context of the Lost Profits Damages Claim, in The Comprehensive Guide to Lost 
Profits Damages for Experts and Attorneys, 8 (Nancy J. Fannon ed., BVR 2011). 

178  Exhibit 1. 

179  Moot Problem, ¶56. 
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 Nova’s damages and set-off defeat or substantially reduce Aurora’s counterclaim. 

 The aggrieved party is entitled to full compensation for harm sustained as a result of 

the non-performance.180 The purpose of damages is to compensate the aggrieved party by 

placing it, so far as money can do so, in the position it would have occupied had the contract 

been properly performed.181 Damages are therefore compensatory in nature and are not 

intended to punish the non-performing party or deprive it of any benefit obtained from its non-

performance. 182 

 Here, Aurora breached the Agreement by replacing Luna’s live performance with an 

unauthorized hologram, causing Nova to terminate the Agreement and claim USD 2.2 million 

in damages for Aurora’s non-performance. 183  Accordingly, any amount recoverable by Aurora 

must account for Nova’s right to full compensation.  

 

 

180  UPICC, Art.7.4.2. 

181  Stefan Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts, 
873 (2d ed. 2015). 

182  Stefan Vogenauer, Commentary on the UNIDROIT Principles of International Commercial Contracts, 
874 (2d ed. 2015). 

183  Moot Problem, ¶65. 



MEMORIAL FOR CLAIMANT | 33 
  

PRAYER FOR RELIEF 

 

In light of the submissions above, the CLAIMANT respectfully requests the Tribunal to declare 
that: 

I. The AIAC has jurisdiction to hear and determine the present dispute; 

II. Dismiss RESPONDENT’s application for security for costs in its entirety; 

III. Find that RESPONDENT’s deployment of a holographic replacement constituted a 

breach, alternatively a fundamental non-performance, of the Agreement; 

IV. Declare that CLAIMANT validly terminated the Agreement as a result of RESPONDENT's 

fundamental non-performance; and reject RESPONDENT counter-claim and award 

CLAIMANT all damages, compensation, set-off, and other monetary relief to which it is 

entitled. 

 

 

 

 


