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STATEMENT OF JURISDICTION

Nova Live Asia Pte Ltd (“Claimant’) and Aurora Entertainment Co. Ltd (“Respondent’) have
agreed to submit this dispute between them to arbitration administered in Kuala Lumpur,
Malaysia, in accordance with the Asian International Arbitration Centre Arbitration Rules 2026
(“AIAC Rules 2026”). Consistent with the Tribunal’s power to rule on its own jurisdiction
pursuant to Rule 26.1 of the AIAC Rules 2026, the Respondent has, without prejudice to its
jurisdictional objection, participated in these proceedings. The parties agree that the Tribunal
will determine, as a threshold issue, whether the appropriate forum for this dispute lies in
arbitration or before the Reyna High Court, together with the remaining issues between the

parties.

15
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(d)
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QUESTIONS PRESENTED

Whether the forum non conveniens lies in the court proceeding or arbitration;

Whether an order for security for costs ought to be granted;

Whether Aurora’s deployment of a holographic replacement constituted a breach of the

Agreement; and

Whether Aurora’s counterclaim ought to be granted.

16
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STATEMENT OF FACTS

1. The Respondent is a leading R-Pop entertainment company.! Among the Respondent’s

most valuable acts is ECLIPSE.?

2. In early 2025, ECLIPSE's popularity had reached unprecedented levels.* The

Respondent was approached by the Claimant,* to organise an ECLIPSE concert.

3. On 2 January 2026, representatives of the parties convened a meeting,® and shortly after,
confirmed the concert date.’ At a follow-up conference, the parties agreed to a written
contract capturing only the salient commercial terms.” Due to the compressed timeline,
the Agreement did not provide for a dispute resolution clause, although the parties’
previous agreements for other collaborations expressly mandated reference to

arbitration.®

4. Approximately two weeks before the concert, ECLIPSE attended a meet-and-greet
event where a fan made unsolicited physical contact with a member of ECLIPSE, Im
Luna (“Luna”).’ After the event, she appeared visibly shaken. Unknown to the

Claimant or the public, Luna developed ongoing psychological distress and heightened

I Record, [12].
2 Record, [12]; Exhibit 2, Clause 1.1.
3 Record, [25].
4 Record, [27].
> Record, [29].
6 Record, [30].
7 Record, [32].
8 Record, [34].

[36]

K Record, [36].

17
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anxiety.!® The Respondent arranged daily therapy sessions for Luna and managed her

intermittent difficulties internally.!!

Three days before the concert, Luna expressed a firm refusal to attend the concert.!?

The Respondent’s attempts to persuade Luna to perform “were stonewalled”."?

Jack, Assistant Director for the Respondent, informed the Claimant of the situation.!'#
The Respondent proposed deploying a holographic replacement of Luna, explaining
that it would be “indistinguishable ... under live performance conditions”."> The
Claimant raised immediate objections, but ultimately agreed to proceed “on the express
condition that the use of the hologram remain strictly confidential”.'®

A full rehearsal was conducted the next day without any issues,!” and the concert
proceeded as scheduled.'® The deployment of a holographic replacement of Luna was

» 19

“synchronised with the live performance in real time”,"” and no audience member raised

any concerns.?’

18
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8. On 10 February 2026, the Respondent issued an invoice to the Claimant for US$3.6
million, comprising ECLIPSE’s promotional, performance fees, and related expenses,?!
accompanied by a request for a full accounting of the Gross Concert Revenue and

calculation of royalties by 13 February 2026.2

0. Before the Respondent received a response to the request, several days later, a social
media user noted a “minor glitch” involving Luna in circulated concert footage,
prompting a RooTube video speculating that the irregularity resulted from the use of
holographic technology.?* The video also attracted numerous fan responses, ranging
from criticism of the speculation to comments suggesting that a holographic
replacement of Luna was used.?* A fan wrote to the Claimant requesting confirmation
of the speculation and of any entitlement to a refund.?> Internally, the Respondent
advised the Claimant to “just ignore the speculations”, while separately noting that the

Claimant had “yet to settle [Aurora’s] invoices™.*®

10.  The Claimant’s management decided not to reply and instructed its legal team to assess
the matter.?’” Around this time, Ye Bin, the Respondent’s Head of Operations and
Marketing, was also informed by TF Entertainment (“TF”), that the Claimant’s Chief
Financial Officer had “allegedly misappropriated company funds” and that TF itself

had not received payment from the Claimant for over three months.?

21 Record, [51].
22 Record, [52].
23 Record, [54]-[55].
24 Record, [56].
23 Record, [58].
26 Record, [60].
27 Record, [61].
28 Record, [62].

19
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11. On 25 February 2026, having received no payment, the Respondent issued a formal
follow-up letter seeking settlement of its invoice.?” The Claimant responded that its
legal team was reviewing whether the Respondent had complied with its contractual
obligations and would not make payment pending further assessment.>°

12. On 26 February 2026, the Claimant issued a notice of termination of the Agreement
and commenced arbitration against the Respondent.>! The Respondent disputed the
existence of a valid arbitration agreement (“AA”),>? filed a counterclaim, without
prejudice to its jurisdictional objections, seeking payment of its invoice,** and applied
for an order for security for cost (“SFC”).3*

13.  On the same day, the Respondent also commenced court proceedings at the Reyna High
Court (“RHC”).* The Claimant applied for a stay, which was granted.*® The parties
subsequently agreed to a full hearing at the Asian International Arbitration Centre.

29 Record, [63].

30 Record, [64].

31 Record, [65].

32 Record, [66].

33 Record, [67].

34 Record, [69].

33 Record, [71].

36 Record, [72] and [76].

20
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SUMMARY OF PLEADINGS

THE FORUM NON CONVENIENS (“FNC”) LIES WITH THE RHC

The RHC is the FNC and not the appropriate forum for this dispute. Since there is no
express choice of law governing the AA, it is either the law of the seat or the law of the
main contract. The parties entered into a valid AA under the UNIDROIT Principles of
International Commercial Contracts 2016 (“UNIDROIT Principles™), the law of the

main contract.

Alternatively, under Malaysian law, the law of the seat, the parties entered into a valid
AA, having regard to the parties’ preliminary negotiations and their established practice
of arbitrating disputes. Furthermore, the connecting factors favour arbitration, given the
parties’ shared preference for a neutral forum and the injustice that would result from

litigating at the RHC.

AN ORDER FOR SFC SHOULD NOT BE GRANTED

Any deterioration in the Claimant’s financial position was an accepted business risk,
known to the Respondent from the outset. The evidence relied on by the Respondent is
uncorroborated hearsay, which should be given little weight. The quantum sought is
disproportionate and would prejudice the Claimant’s ability to conduct business. No

intervening event, such as imminent asset dissipation, establishes urgency.

21
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THE RESPONDENT’S DEPLOYMENT OF A HOLOGRAPHIC

REPLACEMENT CONSTITUTES A BREACH OF THE AGREEMENT

The Respondent breached Clause 3.1.1 of the Agreement by failing to procure a “live
performance of the Act” , specifically, the five human members as set out in Clause 1.1
of the Agreement. The subsequent deployment of a holographic replacement did not
meet “generally accepted industry standards” as it replaced Luna’s role entirely, The
“reasonable audience expectations” were also not met as the audience were unaware
of the deployment of a holographic replacement and expected five human performers,

as marketed.

The parties did not modify the Respondent’s obligation to procure five human
ECLIPSE members. The parties only agreed that a holographic replacement could be
deployed as a form of mitigation should the Respondent fail to procure Luna’s physical
presence. Even if the Agreement was modified, the glitch from the Respondent’s
holographic replacement disclosed the usage of a holographic replacement. This

disclosure amounts to a breach of strict confidentiality.

THE RESPONDENT’S COUNTERCLAIM SHOULD NOT BE GRANTED

The Respondent is not entitled to the Performance Fee as the Respondent breached its

contractual obligations. The Claimant’s payment under Clause 5.1 of the Agreement is

conditional on the Respondent’s performance of the Concert, which was not delivered.

22
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The Respondent is similarly not entitled to the styling or attendance fees, as the parties
did not agree to pay these fees. The styling and attendance fees were excluded from
Clause 5 of the Agreement. In any event, the Agreement was terminated due to the
Respondent’s fundamental non-performance. The Respondent’s breach substantially
deprived the Claimant of a controversy-free concert, exposing the Claimant to

speculation and risk of reputational damage.

23
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PLEADINGS

ARBITRATION IS THE MORE APPROPRIATE FORUM FOR THIS

DISPUTE

The RHC is FNC as courts generally stay proceedings in favour of arbitration when a
valid AA is found.*’ In the present case, when applying the law of the main contract,
the UNIDROIT Principles, the parties entered into a valid AA. Alternatively, when
applying the law of the seat, Malaysian law, the parties entered into a valid AA.

Additionally, the connecting factors point to arbitration as the more appropriate forum.

When applying the UNIDROIT Principles, the parties entered into a valid AA

In the present case, the law governing the main contract is the UNIDROIT Principles.*®
The parties also agreed that this arbitration would be conducted in accordance with the
ATAC Rules 2026,*° which state that when the parties fail to stipulate an express choice

of seat, the law of the seat is Malaysian law.*°

37 Nigel Blackaby, Constantine Partasides, et al., Redfern and Hunter on International Arbitration (Seventh
Edition) (2023) (“RFH”), [7.12].

3% Exhibit 2, Clause 9.

39 Clarifications, 14.

40 Rule 29.2, AIAC Rules.

24
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(1) The UNIDROIT Principles govern the AA

3. The applicable law to disputes concerning the existence of an AA is the law that the
parties have chosen. However, since parties have not expressly chosen a law to govern
the AA, the tribunal must apply the law of the main contract. Where parties have
expressly chosen the law of the main contract, that chosen law is presumed to be the
implied choice of law to govern the AA,*! because the parties probably “intend that the
whole of their relationship, including the agreement to arbitrate” to be governed by the

same system of law.*?

4. The parties expressly chose the UNIDROIT Principles to govern the Agreement.** The
law intended to apply to the AA is ascertained when the parties entered into the
agreement, rather than subsequent conduct and legal developments.** The Respondent
cannot argue that the law of the seat ought to be applied.* Parties only agreed that the
arbitration would be governed by the AIAC Rules 2026 after the RHC stayed
proceedings.*® This contrasts with the only express choice of law made by the parties,
which was the UNIDROIT Principles. Therefore, the UNIDROIT Principles is the law

governing the AA.

4 Enka Insaat Ve Sanayi AS v. Insurance Company Chubb and Chubb European Group SE [2020] UKSC 38
(“Enka”), [50], [170(iv)].

42 Sulamerica Cia Nacional de Seguros SA and others v Enesa Engelharia SA and others [2012] EWCA Civ
638 (“Sulamerica”), [15].

43 Exhibit 2, Clause 9.

44 Enka, [37], [197].

* Sulamerica, [26].

46 Clarifications, 14.

25
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Under the UNIDROIT Principles, the parties entered into a valid AA

Under Article 2.1.1 of the UNIDROIT Principles, an AA can be evinced by parties’
conduct.*’ Tribunals will look at parties’ conduct to determine if there is an intention to

be bound by an agreement to arbitrate.*®

Evidence of the parties’ intention to be bound is interpreted based on the parties’

common intention,*’

considering all relevant circumstances, including preliminary
negotiations and practices established between the parties.>® The factors indicate that

the parties intended to enter into an AA.

First, the parties’ preliminary negotiations in the Minutes of the Pre-Agreement
Coordination Meeting (“Meeting Minutes”’) demonstrate a common intention to enter
into an AA. The parties’ pre-contractual negotiations can be used to determine a party’s
intention to arbitrate in the absence of express wording in the contract.’! In Svenska,
the arbitration clause alone did not bind the State.>? Yet the court, applying Lithuanian
law, a direct copy of the UNIDROIT Principles,> considered the pre-contractual

negotiations>* and drafting process to find a common intention to bind the State.>®

47 UNIDROIT Principles, Article 2.1.1.
48 UNIDROIT Principles, Article 2.1.1; Vogenauer, Commentary on the UNIDROIT Principles (“Vogenauer”),

p 34.

49 Article 4.1 of the UNIDROIT Principles; Vogenauer, p 34.
S0 UNIDROIT Principles, Article 4.3(a), Article 4.3(c).

>l Svenska Petroleum Exploration Ab v Government Of The Republic Of Lithuania (No 2) [2005] EWHC 2437
(Comm) (“Svenska’), [139].
32 Svenska, [26].

33 Svenska, 30].

[
>4 Svenska, [82].
[

33 Svenska, [10], [139].

26
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Presently, both parties spoke in favour of arbitration in their preliminary negotiations,
based upon their shared prioritisation of confidentiality.’® The Respondent initially
raised the concern of internal matters becoming public in the Meeting Minutes.>” The
Claimant, referencing past collaborations where parties mediated and arbitrated,

highlighted that “confidentiality is key”.>®

The parties’ concern about confidentiality likely stems from the fact that public
controversy could trigger cascading financial losses and reputational damage across
multiple markets.>® Most, if not all, disputes relating to R-Pop idols are resolved in a
way to avoid public litigation.®® Contrastingly, Reyna adheres strongly to an open court
principle, with restrictions imposed only in limited cases involving minors, matrimonial
and divorce proceedings and issues touching national security.®! Absent an AA, the
parties’ dispute would default to the RHC, where confidentiality would likely be
impossible. The parties’ reference to their consistent practice of arbitrating was a

deliberate indication of their intention to avoid that outcome.

Second, arbitration was an established past practice between the parties to resolve
disputes confidentially. The applicable threshold required for a practice to be taken into
account as a past practice is whether “both parties may reasonably expect that the

practice represents a common understanding and that the other party feels bound by

36 Exhibit 1, p 4.,
37 Exhibit 1, p 4.
38 Exhibit 1, p 4.
39 Record, [7].

60 Record, [7].

6l Clarifications, 2.
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i” %% The threshold to establish past practice can be crossed if it was a practice in more

than one previous transaction.®?

1. Past practices can be used to determine a party’s consent to an obligation, even without
a written contract.®* In Aceros, there was no contract for the sale of construction
material.®® The buyer argued no debt existed, since the payment claim was derived only
from invoices drawn up by the seller.®® The court, applying Article 4.3 of the
UNIDROIT Principles,®” examined the parties’ commercial relationship and found that
the buyer gave its consent to obligations based on the parties’ past conduct of accepting

the credit invoices.%®

12. The parties included arbitration clauses in all six past collaborations,® including the
previous collaboration involving ECLIPSE.”® As such, arbitration is an established
practice between parties. The Respondent also cannot argue that arbitration was
premature. This is due to mediation not being an established past practice as the Record
is entirely silent on whether the parties ever included mediation clauses in any of the
past six collaborations. While pre-negotiation clauses were included in past contracts,
it was never mentioned within the Meeting Minutes. The absence of an AA in the

Agreement is attributable only to the compressed timeline that parties were operating

2 UNIDROIT Principles of International Commercial Contracts: An Article-by-Article Commentary, by Eckart
Brodermann, Wolters-Kluwer, 2018 (“Brodermann’), Chapter 1: General Provisions, p 7.

63 Vogenauer, p 24-26.

% Aceros Asuncion S.A. v. Compaiiia Integral de Construcciones S.A., Tribunal de Apelacion en lo Civil y
Comercial de Asuncion, Sexta Sala (2019) (“Aceros”), abstract.

5 4ceros, abstract.

66 4ceros, abstract.

67 4ceros, abstract.

8 4ceros, abstract.

%9 Additional Clarifications, 9.

70 Clarifications, 5; Additional Clarifications, 9.
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under.”! Taken together, these circumstances demonstrate that the parties intended to

arbitrate.

B. Alternatively, when applying Malaysian law, the parties entered into a valid AA

13.  Under the law of the seat, Malaysian law, an AA can take the form of a separate
agreement concluded orally or through conduct, provided the AA is recorded.” The

focus is on finding an intention to arbitrate, which can be found in meeting minutes.”

14.  Courts strive to uphold rather than destroy bargains, especially in commercial dealings
within a trade familiar to both parties, as “/bjusinessmen often record the most
important agreements in crude and summary fashion; modes of expression sufficient
and clear to them in the course of their business may appear ... far from complete or

precise”.’

15.  The parties’ conduct during the Meeting evinces an intention to arbitrate.’”> During the
meeting, the Respondent raised the concern that “everything related to ECLIPSE and
Aurora must be dealt with confidentiality”.”® The Claimant responded with “we agree...
Last time also we mediate and arbitrate... to avoid publicity right”.”” The Claimant’s
reference to arbitration was made specifically to address the Respondent’s concern of

confidentiality in the present dispute. Furthermore, the Respondent replied with

" Record, [34].

2MAA, s 9Q2)-(5).

73 Sebor Marketing & Services Sdn Bhd v SA Shee Sdn Bhd [2000] 6 MLJ 1 (“Sebor”), p 7.

74 popular Industries Limited v Eastern Garment Manufacturing Sdn Bhd [1989] 3 MLJ 360 (“Popular”), p 363.
75 Exhibit 1, p 4.

76 Exhibit 1, p 4.

77 Exhibit 1, p 4.
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“[rlight, right, right... Thank you for understanding. We agree.”’® The Respondent’s
assent was immediate and came with no request for clarification. Therefore, from the

Meeting Minutes, the parties intended to arbitrate.

Any possible uncertainty in the Meeting Minutes is not fatal to the Claimant’s case,
because the uncertainty can be resolved by looking at the parties’ previous course of
dealings.” In Popular, the contract was silent on any formal procedure of
performance.®® In the parties’ past practice, the supplier would notify the buyer of the
shipment schedule, and only then would the buyer open the letter of credit.®! The Court
held that this still gave rise to a binding obligation on the supplier, and the supplier was

in breach for failing to notify the buyer of the schedule.??

The Court in Popular further observed that it was “important to have regard to the
previous course of dealings between the parties”.®3 A course of dealing may give rise
to legal obligations, or introduce terms into a contract that would not otherwise be

there .8

In the present case, in addition to the Meeting Minutes, arbitration was the forum the

85

parties consistently utilised in past disputes and contracts,® including the parties’

previous collaboration involving ECLIPSE.? Presently, the parties also had a “shared

78 Exhibit 1, p 4.

7 Popular , p 363.

80 Popular, p 361.

81 popular, p 360.

82 Popular, p 361.

83 Popular, p 364.

84 Popular, p 364.

85 Additional Clarifications, [9].

86 Additional Clarification, [9]; Clarifications, [5].
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understanding” that due to the compressed timeline, the contract would “only reflect
terms that were essential” and “any remaining details or refinements could be revisited
after the concert had taken place”.8’ This course of dealing and commercial familiarity
reinforces the parties’ ongoing commercial relationship and highlights their intention
to arbitrate. Taken together with the express reference to arbitration in the Meeting

Minutes, the parties shared a common intention to arbitrate.

The connecting factors also point to arbitration as the more appropriate forum, and

there are special circumstances warrant favouring arbitration.

Arbitration is the more appropriate forum to determine this dispute as the FNC is the
RHC. This is established following the commonly accepted FNC test in Spiliada.®® The
RHC is not the forum with the closest connection to the dispute,®” and in any case,
special circumstances warrant favouring arbitration instead, because justice cannot be

obtained in the RHC.?°

The RHC is not the forum with the closest connection

At this stage, the connecting factors are weighted to determine which forum has the

“most real and substantial connection” with the dispute.’! Connecting factors include

87 Record, [32].

88 Spiliada Maritime Corp v Cansulex Ltd [1987] AC 460 (“Spiliada”), p 477; Brand, Ronald A., and Scott R.
Jablonski, 'Common Law Forum Non Conveniens: Four Countries, Four Approaches', Forum Non Conveniens:
History, Global Practice, and Future under the Hague Convention on Choice of Court Agreements (New Y ork,
2007; online edn, Oxford Academic, 1 Jan. 2009), p 3-4; Cheshire, North & Fawcett private international law (P.
Torremans & J. J. Fawcett, Eds.; Fifteenth edition.), Oxford University Press (2017), p 393-394.

89 Spiliada, p 478.
20 Spiliada, p 478.
ol Spiliada, p 478.
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factors affecting convenience or expense, the law governing the transaction, and the
places where parties respectively reside or carry on business.”?

The Claimant cannot rely on the fact that the concert took place in Reyna to argue that
RHC is the most closely connected forum. This is because the location of the dispute is
merely one factor and must be weighed against the other factors.” In any event, this
factor does not make RHC the more convenient forum because the AIAC Rules 2026
provide that the parties are at liberty to agree to have hearings take place virtually.”*

Therefore, the location of the dispute is not a significant factor.

Instead, more weight should be given to the fact that the parties wanted a neutral forum
to resolve their disputes. In Egon,”> the court held that England was the more
appropriate forum because the parties agreed that disputes between them would be
resolved according to English law, a “neutral” country.”® The Court held that this was

a “cogent factor” in determining the appropriate forum.’

There are two reasons that indicate that the parties wanted a neutral forum to resolve
disputes. First, the parties expressly agreed on the UNIDROIT Principles, a neutral
legal regime,’® as the law governing the main contract.”” Second, the parties also agreed
to resolve disputes at a neutral forum at the AIAC in all six of their prior

collaborations.!? This desire for a neutral forum likely arises from the fact that in

92 Spiliada, p 478.

23 Spiliada, p 478.

94 ATAC Rules, Rule 29.3.

% Egon Oldendorff'v Libera Corporation [1995] Lexis Citation 3720 (“Egon”).

96 Egon.
o7 Egon.

o8 Brodermann, Introduction to the UNIDROIT Principles of international Commercial Contracts 2016, [4a].
99 Exhibit 2, Clause 9.
100 Additional Clarifications, 9.
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Reyna, R-Pop is a prevalent way of life.!! All walks of life, including lawyers and
judges, regularly consume R-Pop content.!®? It is also commonplace for individuals

103 Against that backdrop, the parties

across Reynan society to have favourite idols.
likely preferred a neutral forum, so that the dispute could be resolved in a setting

detached from local commercial and social pressures.

By contrast, arbitration is the most closely connected forum because of the loss of
juridical advantage if the RHC is favoured. A juridical advantage is an advantage
provided by differences between laws of the home jurisdiction and the laws of the
alternative forum.!* A party’s loss of a forum-specific advantage, including the benefit
of confidentiality in one forum over another, is a “juridical advantage” within the FNC
inquiry.!'%> However, the court cautioned that this factor must be measured against the

corresponding disadvantage the opposing party would suffer in that same forum.!%

The Claimant would lose the juridical advantage of confidentiality in the RHC. The
advantage of arbitration is that it allows for a non-public dispute resolution process, and
to prevent aggravation of the dispute.!?” In contrast, the RHC adheres to a strict open

108

court principle.'”® The Respondent suffers no corresponding disadvantage through the

preservation of confidentiality, given that it was a term in the Agreement between the

101 Record [8]
102 Record [8]

103 Record [9].
104 4mchem Products Inc v British Columbia (Workers’ Compensation Board) [1993] 1 R.C.S 897 (“Amchem™),

p901.

195 gmchem, p 900; Spiliada, p 482.

196 Breeden v Black [2012] SCC 19, [27].

107 Gary B. Born, International Commercial Arbitration (Third Edition) (2021) (“Born”), Chapter 1: Overview
of International Commercial Arbitration, 1.02[B][8].

108 Clarifications, 2.
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parties and hence important to both parties.!® Therefore, arbitration is the more closely

connected forum.

(2) There are special circumstances favouring arbitration

26.  Ifthe RHC is found to be the more appropriate forum, it is only at this juncture that the
burden shifts to the Claimant,!! to prove special circumstances, such as the Claimant’s
inability to obtain justice in the RHC.!'! However, the burden is not shifted as the
Respondent cannot discharge its initial burden of showing that the RHC is the more
appropriate forum. As the first stage of the test is not satisfied, the inquiry into special

circumstances does not arise.

199 Bxhibit 2, Clause 7; Exhibit 1, p 4.
1o Spiliada, p 478.
" Spiliada, p 476-478.
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I1. AN ORDER FOR SFC SHOULD NOT BE GRANTED AS THE

REQUIREMENTS ARE NOT MET

27.  Anorder for SFC can be made under Rule 11.4 of the ATAC Rules.!!'? The requirements
for SFC to be made must be met conjunctively.!!* The Respondent is unable to make
out the requirements for SFC, and the evidence that the Respondent relies on is hearsay
and should not be given significant weight.

28.  For SFC to be granted, the Respondent must satisfy four requirements:!!*

A. Prima facie, there is a reasonable possibility that the respondent would prevail
in the case;
B. The respondent would likely suffer harm not adequately reparable by an award

of damages without the order;
C. The respondent's potential harm without the order substantially outweighs the
harm that the claimant would likely incur from the order; and

D. The condition of urgency is met.

112 Rule 11.4, AIAC Rules 2026.
'3 Tennant Energy, LLC v. Government of Canada, PCA Case No. 2018-54 (“Tennant”), [133].

"4 Windstream Energy LLC v. The Government of Canada (II), PCA Case No. 2021-26 (“Windstream”);
Tennant; Serafin Garcia Armas and Karina Garcia Gruber v. The Bolivarian Republic of Venezuela, PCA Case
No. 2013-03.
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A. There is no reasonable possibility that the Respondent would prevail in the case

29. At this stage, the tribunal is not required “to make detailed findings” and should
consider “the broad areas in which [the respondent] has, or has not, made out a prima
facie claim for relief”.''> The Respondent will not prevail because it has breached its
contractual duties by deploying a holographic replacement of Luna, because the

Agreement required the Respondent to procure all five human members of ECLIPSE. !¢

B. The Respondent would not suffer harm that is not adequately reparable by an award

of damages without the order

30.  The Respondent must prove that there is “a serious risk that the claimant will be unable
to pay the respondent’s costs”.!'" Crucially, a “lack ... of assets is a necessary”, but not

in itself “a sufficient reason for requiring [SFC]”.!'3

31.  Furthermore, if the claimant’s financial state is questionable at the “inception of the
relationship between the parties... the inability to pay is no reason to order security as
such a risk was a consequential effect of doing business with that party”.''? This
remains true even if the claimant’s ability to pay deteriorated since the inception of the

relationship, as it was a commercial risk known at the inception of the relationship.'?

15 Interim Award in NAI Case No. 1694 (1996), Albert Jan van den Berg (ed), Yearbook Commercial Arbitration,
vol. XXIII (Kluwer Law International 1998), p 105.

116 Exhibit 2, Clause 1.1 and 3.1.1.

17 Chartered Institute of Arbitrators, International Arbitration Practice Guideline 5: Applications for Security
for Costs (2015) (“CIARB”), p 7.

118 CIARB, p 7.

9 CIARB, p 7-8,.

120 CIARB, p 8.
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The Respondent must demonstrate circumstances that point to a “deterioration of the
party’s financial situation ... caused by something other than an accepted business risk”

for SFC to be justified.!?! This limb is not fulfilled for three reasons.

First, the alleged deterioration is an accepted business risk. The Respondent knew that
the Claimant was in a “delicate state” as early as the negotiation stage.'’? Any
subsequent deterioration in the Claimant’s financial state is a consequential effect of

doing business with a party whose vulnerability was known at the outset.

Second, there is insufficient evidence to demonstrate that the cause of the Claimant’s
current financial position is something other than the “accepted business risk”. In
Windstream, the respondent attempted to rely on evidence such as the claimant not
retaining monies received pursuant to a previous award and not providing any evidence
of sufficient funds to pay a costs award to prove the claimant’s impecuniosity.!??
However, the tribunal held that this limb was not met because the risk had already
existed,'?* and there was no evidence of a subsequent event, like imminent asset

dissipation, that created a new risk.!?>

Similarly, there is no new risk in the present case. The financial vulnerability that the

Respondent is relying on was disclosed in the Meeting Minutes.!2¢

121 CIARB, p 8.

122 Exhibit 1, p 2.

123 Windstream, [13].
124 Windstream, [52].
125 Windstream, [55].
126 Exhibit 1, p 2.

37



SK2609-C

35.  Further, the Respondent needs to demonstrate that the Claimant would be unable to pay,
and is not merely experiencing cash-flow difficulty.!?” When the Respondent’s
representative first heard these rumours, she dismissed them as speculative, urging the
aggrieved party to pursue “appropriate actions” if the allegations were true.'?® To date,
there have been no reports of legal action taken.!?* The rumours of the Claimant’s

delayed payments, prove only cash flow difficulty, not impecuniosity.

36.  Third, the evidence of the Claimant’s alleged financial difficulties is hearsay and
uncorroborated. TF Entertainment’s claim that the Claimant’s CFO misappropriated
funds, is hearsay. While hearsay is not prohibited under the AIAC Rules,'*® such
evidence typically requires confirmatory evidence,'*! which the Respondent is unable
to adduce. Critically, the Respondents themselves dismissed this claim as
“inappropriate and speculative”.'*? In addition to this, the Blueddit thread is
anonymous online speculation. Such evidence is unreliable, as the parties themselves
acknowledged in the Meeting Minutes, “/o/nce something goes online, it spreads

quickly. Sometimes people speculate without knowing the full picture”.'3?

37.  Taken together, the Respondent fails this limb as the deterioration falls within a risk it

accepted at the outset. The evidence does not demonstrate any subsequent intervening

127 South American Silver Limited v. The Plurinational State of Bolivia, PCA Case No. 2013-15, [66].

128 Record, [62].

129 Additional Clarifications, 6.

130 Rule 36, ATAC Rules.

31 EDF (Services) Limited v. Republic of Romania, ICSID Case No. ARB/05/13, [224]; Adhern William,
Admissibility of Evidence, Jus Mundi, [16].

132 Record, [62].

133 Exhibit 1, p 4.
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event capable of displacing that risk. Finally, what little evidence relied upon by the

Respondent is itself uncorroborated hearsay.

The Respondent’s potential harm without the order does not substantially outweigh

the harm that the Claimant would likely incur from the order

The Respondent must prove that, considering the surrounding circumstances, it would
be fair to order SFC.!** The test considers the potential harm to the Respondent, like
the inability to recover costs, against the potential harm to a Claimant providing

security, like stifling a genuine claim.!®

In Windstream, the tribunal held that this limb was not fulfilled for two reasons. First,
the requesting party’s harm was retroactive because parties were at a stage of
proceedings where additional cost should be relatively moderate.!*® Second, the
responding party would face potential harm from the order because the responding party
could be shut out of the proceedings by the requesting party.!3” Therefore, the tribunal

held that this limb was not fulfilled.!3®

While proceedings are still at an early stage, the Claimant would face potential harm.
The Claimant’s core business of promoting and organising R-Pop concerts is cash

intensive, requiring the Claimant to secure the venue and incur logistics costs before

134 CIARB, p 10.

135 CIARB, p 10-11.

136 windstream, [66].

37 Windstream, [68].

138 Windstream, [67]-[68].
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any revenues are realised.!*® Given that the Claimant is currently involved in ongoing
projects involving major artists and entertainment agencies,'*° an order for SFC would
likely impair its ability to discharge these obligations. Therefore, this limb is not

fulfilled.

The condition of urgency is not met

The Respondent must demonstrate an intervening event that materially increases its risk
of non-recovery beyond what already existed.!*! SFC is only appropriate when it
“cannot await the outcome of the award on the merits”.!** An example of such a
situation is the dissipation of assets, where “action prejudicial to the rights of either

party is likely to be taken before such final decision is taken”.'*3

Similarly, there is no urgency in the present case. The Respondent cannot prove that the
Claimant’s assets are encumbered or at risk of dissipation, nor is there any indication

that such a risk is imminent.

At best, the Respondent points to unsubstantiated rumours of financial difficulty, which,
as hearsay, requires the adducing of confirmatory evidence and moreover falls short of

the intervening event required to fulfil this limb.

139 Record, [35]; Exhibit 2, Clause 4.1.1.

140 Additional Clarifications, 11.

41 windstream, [55]-[63].

142 Born, Chapter 17: Provisional Relief in International Arbitration, [17.02(G)(3)(b)(ii)].

3 Windstream, [55]; Tokios Tokelés v Ukraine, ICSID Case No. ARB/02/18 (“Tokios™), [8].
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THE DEPLOYMENT OF A HOLOGRAPHIC REPLACEMENT

CONSTITUTES A BREACH OF THE AGREEMENT

The Respondent breached Clause 3.1.1 of the Agreement as the deployment of a
holographic replacement is not in accordance with the Respondent’s contractual
obligations. The Claimant never agreed to modify the Respondent’s original obligation,
rather, the deployment was a form of mitigation if Luna’s absence persisted. In any
case, the Respondent breached the obligation to keep the deployment “strictly

confidential”.

The Respondent breached Clause 3.1.1 of the Agreement

Under Clause 3.1.1 of the Agreement, the Respondent is to “procure the performance
of ECLIPSE at the Concert in accordance with generally accepted industry standards
and reasonable audience expectations”. “Concert” is defined as “the live performance
of the Act”, with the “Act” defined as “the co-ed R-Pop group known as ECLIPSE,

comprising five (5) members” !4

The Respondent’s deployment breaches Clause 3.1.1 of the Agreement as it:
(1) does not satisty a “live performance of the Act”;
(2) is not in accordance with “generally accepted industry standards”; and

3) does not align with “reasonable audience expectations”.

144 Exhibit 2, Clause 1.1.
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The deployment does not satisfy the Respondent’s obligation to procure a “live

performance of the Act”

The Respondent’s deployment did not fulfil the requirement of a “/ive performance of
the Act’. Following Article 4.1 of the UNIDROIT Principles, contractual terms are

> and all relevant

interpreted according to the parties’ common intention,'*
circumstances can be considered.!#¢ Here, the plain meaning of the contractual terms

and the parties’ post-contractual conduct are relevant.

First, the plain meaning of “/ive performance” is to perform a concert in real time that
is not recorded.!*’ Specifically, the Respondent is to procure the “live performance of
the Act”, with the “Act” defined as the five named members of ECLIPSE. A “live
performance of the Act” must therefore mean a real time performance comprising those

five human members of ECLIPSE.

Second, the parties knew all five human members must be present based on their post-
contractual conduct. Subsequent to the parties’ agreement to “get ECLIPSE to
participate” in promotional events,!*® the Respondent sent all five human members to
participate in the ECLIPSE meet-and-greet event.!** The five human members’
presence at the meet-and-greet demonstrates that the parties’ understood the presence

of five human members as a necessary condition for the participation of ECLIPSE.

145 UNIDROIT Principles, Article 4.1.
146 UNIDROIT Principles, Article 4.3.

147 Oxford Learners Dictionary, (n.d.) Live. Oxford University Press, Retrieved June 30th, 2026, from
https://www.oxfordlearnersdictionaries.com/definition/american_english/live2 1.

148 Exhibit 2, p 2.
149 Record, [36].
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Similarly, procuring ECLIPSE at the Concert would require all five human members to

be present.

The parties’ urgent discussion on Luna’s absence evinces their common intention that
Luna must be physically present at the Concert. When Luna refused to perform, the
Respondent arranged an urgent video conference call to notify the Claimant of Luna’s

refusal to attend the Concert.>°

During the call, the Respondent sought the Claimant’s approval on the deployment.!>!
The Respondent’s need to seek approval demonstrates that the holographic replacement
was not in accordance with the intended “/ive performance of the Act”. Accordingly,
Luna’s absence from the Concert and substitution by the holographic replacement was

a breach of the Respondent’s obligation to procure ECLIPSE for a “/ive performance”.

The deployment does not meet “generally accepted industry standards”

The parties agreed that the Concert must be in accordance with “generally accepted
industry standards”.'>* Following Article 4.1 of the UNIDROIT Principles, terms are
interpreted according to the parties’ common intention, and relevant circumstances are
considered.'® The “generally accepted industry standard” is that holographic
technology can only be used with the audience’s knowledge and without displacing the

central role of human performers.

150 Record, [41]-[42].

151 Record, [42].

152 Exhibit 2, Clause 3.1.1.

133 UNIDROIT Principles, Article 4.3; Vogenauer, p 140-143.
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First, the industry standards require holographic technologies to not displace human

performers. While holographic technologies were regarded as innovative, industry

critics warned, “emerging technologies should be integrated responsibly without
» 154

displacing the central role of human performers”.>* Among R-Pop companies, the

integration of holographic technologies is also limited to idol training only.!>

On the few occasions where holographic technologies were utilised in live
performances, they were done in “carefully curated occasions”.!> For instance, full
holographic replacements were used for a tribute concert for a first-generation R-Pop
group who were long retired from active performance.!>” The deployment thus did not
displace their role in R-Pop, which shows that the industry’s acceptance of holographic
replacements is limited to replacing retired idols who are no longer active in R-Pop.
Presently, the deployment does not merely enhance Luna’s performance but replaces

her entirely.

Second, the industry standards require the deployment to be made known to the
audience. The tribute concert was marketed as a concert to relive a retired first-
generation group’s performance.!® Thus, the audience was aware that the human idols
would not be performing. Given the context of the tribute concert, the industry views
holographic replacements as acceptable only when the use of a holographic

replacements at concerts is made known to the audience. Hence, to deploy a holographic

154 UNIDROIT Principles, Article 4.3; Vogenauer, p 140-143.

135 Record, [11
156 Record, [16
157 Record, [16
158 Record, [16

; Additional Clarifications, 5.
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replacement at the Concert according to “generally accepted industry standards”, the

parties knew that the use of holographic replacement must be told to the audience.

However, the deployment was made without the audience’s knowledge and displaces
the role of an active R-Pop idol, Luna. Since the industry’s acceptance of utilising
holographic replacements is confined to instances where the role of an active idol is not

displaced and with the audience’s knowledge, the Respondent breached the Agreement.

Despite the Respondent being a “highly established player” and “trend-setter whose
practices shaped audience expectations and industry norms”,">° the Respondent does
not unilaterally dictate the industry standards as the Respondent’s usage of holographic
replacements in concerts is not followed by the industry. Within the R-Pop industry, the
only established trend is the deployment of holographic technologies for idol training

purposes.'6?

The deployment does not meet “reasonable audience expectations”

The reasonable audience expectations are that a holographic replacement would not be
used at the Concert. Following Article 4.1 of the UNIDROIT Principles, the contract
must be interpreted according to the parties’ common intention based on all relevant
circumstances.!¢! This includes the context of the Agreement and the parties’ post-

contractual conduct.

159 Record, [19]; Clarifications, 3.
160 Record, [11], Additional Clarifications, 5.
161 UNIDROIT Principles, Article 4.3; Vogenauer, p 140-143.

45



59.

60.

61.

SK2609-C

First, the context shows that reasonable audience expectations are formed based on the
information the audience is given beforehand. For instance, the tribute concert was
marketed as a concert where the idols were full holographic renditions.'®? As such,
reasonable audience expectations for the tribute concert entailed seeing holographic

renditions.

Presently, as the parties never informed the audience that a holographic replacement
would be used, reasonable audience expectations entail having all five human members
present at the Concert. Since the Respondent only notified the Claimant about Luna’s
refusal to perform three days to the Concert,'® the parties were unable to inform the
audience of the holographic replacement during ticket sales or the Concert’s marketing
campaign. Thus, the public remained unaware of the use of a holographic
replacement.!®* Accordingly, reasonable audience expectations remain that five human
members will be present since ECLIPSE was marketed as a “cohesive and emotionally
synchronised unit” consisting of five members characterised by strong interpersonal

chemistry and professionalism.!%

Second, the parties’ conduct after the Agreement shows the parties shared a common
intention that “reasonable audience expectations” entailed the presence of five human
members. When the Respondent disclosed Luna’s unwillingness to perform, the

Claimant reacted with “strong frustration”.'%®

162 Record, [16].
163 Record [40]-[42].
164 Record, [37

166 Record, [42

[37].
165 Record, [23].
[42].
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62.  Upon hearing the Respondent proposing a deployment, the Claimant immediately
raised objections, stating “how ridiculous can this be? What about the authenticity of
the concert, audience expectations and our freaking reputation if this thing goes
out???!”.197 The Claimant’s worries show that there was no common intention that the

deployment met reasonable audience expectations.

63.  Although the Concert ended with “no reports of disruption, dissatisfaction or
irregularity during the show”,'®® the deployment of a holographic replacement
nonetheless failed to meet reasonable expectations. Reasonableness requires an
objective conception of what an audience would expect from the Concert. The full
circumstances must be considered in assessing whether a reasonable person in the same

position would arrive at the same conclusion.'®”

64.  Here, the audience being satisfied hinges entirely on the holographic replacement being
kept a secret. Since the deployment of a holographic replacement was not made known
to the audience, their subjective satisfaction at the Concert cannot be equated to meeting
“reasonable audience expectations”. As such, the reasonable audience expectations

entailing five human members remained unmet.

B. The Agreement is not modified to permit the usage of a holographic replacement

167 Record, [44].
168 Record, [49].

169 Tully, Stephen R., 'Objective Reasonableness' as a Standard for International Judicial Review, Journal of
International Dispute Settlement (2015), p 546; Giorgio Bongiovanni, Giovanni Sartor, Chiara Valentini,
‘Reasonableness and Law’, Springer Dordrecht, p 13.
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Although the parties discussed deployment, this does not constitute a modification of
the Respondent’s original contractual obligations. Following Article 3.1.2 of the
UNIDROIT Principles, an agreement can be modified by the mere agreement of the

parties. This agreement would require the parties’ offer and acceptance.!””

Following Article 4.1 of the UNIDROIT Principles, the agreement is to be interpreted
according to the parties’ common intention.!”! Following Article 4.3 of the UNIDROIT
Principles, all relevant circumstances can be considered when determining the parties’

common intention, such as the parties’ preliminary negotiations.!”?

While the parties agreed to allow the Respondent to deploy a holographic
replacement,!”® the Respondent’s original obligation to procure Luna at the Concert was
not extinguished. Instead, the agreement was that if the Respondent was unable to
procure Luna, the deployment would be permitted as a form of mitigating harm arising

from the breach.

The preliminary negotiations show that there was no common intention for the
Respondent’s obligation of procuring Luna to be extinguished. When the Claimant was
notified of Luna’s refusal to perform, the Claimant emphasised, “manage the situation
and get her to do it”.'” The Claimant’s insistence on the Respondent’s original
obligation shows the Claimant did not intend for the Respondent’s original obligation

to be extinguished.

170 UNIDROIT Principles, Article 2.1.1.
71 UNIDROIT Principles, Article 4.1.
172 UNIDROIT Principles, Article 4.3.
173 Record, [44].

174 Record, [42].
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Even when the Respondent proposed the deployment, the Claimant raised immediate
objections and exclaimed, “how ridiculous can this be? [W]hat about the authenticity
of the concert, audience expectations and our freaking reputation if this thing goes
out???!”.17> The Claimant’s worries about the deployment shows that the Claimant still
wanted Luna’s physical presence at the Concert. In light of the Claimant’s persistence,
the Respondent would have understood that it was the Claimant’s preference to have

Luna attend the Concert physically.

In this contextual understanding of parties’ intentions, the final agreement to permit the
holographic replacement was a mitigation of the Claimant’s harm suffered from the
Respondent breach. The Claimant was insistent on having Luna to attend physically.
However, if the Respondent was unable to secure Luna’s physical presence, there were
“no other alternatives” available except deploying a holographic replacement.!’® The
Concert could not be cancelled as a single cancelled concert “could trigger cascading
financial losses and reputational damage”.'”’ Against this backdrop, the Claimant
accepted the deployment as a form of mitigating the harm the Claimant would suffer
from the breach. Taken together, both parties would have understood that the

acceptance of holographic replacement is a mitigation and not modification.

Under Article 7.4.8 of the UNIDROIT Principles, the aggrieved party has a duty to

mitigate harm by taking measures to limit the consequences it would suffer from the

175 Record, [44].
176 Record, [44].
177 Record, [7].
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other party’s non-performance.!”® The Claimant’s acceptance of the holographic

replacement was critical in fulfilling its duty to mitigate damages.

Even if the Agreement was modified, the Respondent breached the modified

obligation by failing to keep the deployment “strictly confidential”

The Claimant imposed an obligation of strict confidentiality requiring absolute secrecy
of the holographic replacement, regardless of intentionality. The minor glitch involving
the holographic replacement breached this requirement. Several days after the Concert,
a social media user commented on the minor glitch spotted from a circulated Concert
video.!” The comment “gained traction online” and “prompted speculation”.'®® A
popular RooTube creator also posted a video analysing the footage frame by frame and
speculating that the minor glitch arose from a use of holographic technology at the
Concert.'8! Subsequently, the video speculating the usage of a holographic replacement

“attracted numerous fan responses”.'?

178 Vogenauer, p 282-283.
179 Record, [54].
180 Record, [55].
181 Record, [55].
182 Record, [55].
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73.  Although the Respondent’s disclosure comes in the form of a glitch that might
have been unintentional, the Respondent nevertheless breached their obligation of strict
confidentiality. Following Article 4.1 of the UNIDROIT Principles, contractual terms
must be assessed based on the parties' common intention, which can be determined from
all relevant circumstances.'®® The following circumstances are relevant:

(1) plain meaning;

(2) context; and

3) purpose of the contract.

First, the Claimant expressly imposed a condition of keeping the holographic
replacement “strictly confidential”.'®* The Respondent would have understood “strictly
confidential” by its plain meaning, namely, that information must be kept a secret

without any flexibility.'®>

Second, strict confidentiality was discussed in the context of the parties having a
confidentiality clause in the Agreement. Under Clause 7.2 of the Agreement, the duty
of confidentiality is stipulated as “/eJach Party shall keep confidential all non-public
information relating to the other Party, the Act, and the Concert, and not to disclose,
directly or indirectly, any such information to third parties without prior written

consent”.

183 UNIDROIT Principles 2016, Article 4.1.3.
184 Record, [44].0h

185 «Strict.” Merriam-Webster.com Dictionary, Merriam-Webster (2026), https://www.merriam-
webster.com/dictionary/strict; see also “Confidential”, Cambridge Dictionary, Cambridge University Press,

https://dictionary.cambridge.org/dictionary/english/confidential.
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The parties’ express wording of “not to disclose, directly or indirectly, any such
information to third parties” in the Agreement forbids the disclosure of confidential
information regardless of the parties’ intention. In context, when the parties agreed to
keep information about the holographic “strictly confidential”, they understood “strictly

confidential” to be imposing a similarly high standard.

Third, the purpose of requiring confidentiality in both the Agreement and the
subsequent modification was to prevent online speculation. In the Meeting Minutes, the
Respondent stated, “/w/e re very careful about internal matters becoming public” and
“everything relating to ECLIPSE and Aurora must be dealt with confidentiality”.'3¢ The
Claimant agreed with the importance of confidentiality and the Respondent followed
up with, “/o/nce something goes online, it spreads quickly. Sometimes people speculate
without knowing the full picture. So let’s be careful and keep things confidential”.'®’
Evidently, both parties understood the importance of avoiding public scrutiny and

speculation.

Subsequently, when the Respondent suggested the deployment, the Claimant
immediately raised major concerns over the consequences “if this thing goes out”.'s8
The Claimant only agreed to the deployment under the express condition that the
deployment “remain strictly confidential”.'3° With these prior discussions in mind, the

parties’ condition of strict confidentiality upon modification confers an obligation to

prevent any public speculation regarding the holographic replacement.

186 Exhibit 2, p 4.
187 Exhibit 2, p 4.
188 Record, [44].
189 Record, [44].
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79.  Accordingly, even if the Respondent did not intend to disclose the use of a holographic
replacement, the deployment was exposed due to the glitch arising from the
Respondent’s deployment. Video evidence of the glitch was circulated on social
media,'”® culminating in a popular RooTube creator posting a video analysing and
speculating that holographic technology had been used at the Concert.!”! The video
attracted “numerous fan responses” speculating whether holographic technology had
been used, drawing negative attention to the Concert.!*?> This was exactly the situation
the Claimant sought to avoid in imposing a condition of strict confidentiality. As the
party responsible for the minor glitch, the Respondent breached the condition of strict

confidentiality.

190 Record, [53].
191 Record, [55].
192 Record, [56].
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THE RESPONDENT’S COUNTERCLAIM SHOULD NOT SUCCEED

The counterclaim’s total quantum is US$3.6 million, which consists of two main
categories of items. First, ECLIPSE’s Performance Fee of US$2.5 million.!? Second,
ECLIPSE’s attendance, rental of outfits, and styling and accessories for both the

promotional activities and the Concert (the “Secondary Fees™).!**

The Respondent is not entitled to the Performance Fee sums as it breached the

Agreement

Clause 5.1 of the Agreement stipulates that “/s/ubject to further confirmation and
performance of the Concert”, the Respondent is entitled to the “Performance Fee of
[US82.5 million]” and “[r]oyalties, at a percentage to be agreed between Parties”. This
means that the Respondent’s entitlement to the Performance Fee is contingent on the

Respondent’s performance in accordance with the Agreement.

Following Article 7.1.1 of the UNIDROIT Principles, non-performance is the failure
by a party to perform any of its obligations, including defective or late performance.
The Respondent’s failure to procure an ECLIPSE concert with five human members
constitutes a failure of the Respondent’s obligation as it is not in accordance with “/ive

performance of the Act’, “generally accepted industry standards” and “reasonable

audience expectations”.

193 Record, [51].
194 Record, [51].
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Even if the Respondent’s obligation were modified, the strict confidentiality
requirement was breached as the glitch resulted in online speculation. In both cases, the
Respondent’s failure to perform its obligations amounts to non-performance.
Accordingly, the Respondent’s non-performance is a breach and the Respondent is not

entitled to the Performance Fee.

The parties did not agree to the Secondary Fees stipulated in the counterclaim

The Respondent is not entitled to the Secondary Fees as the parties never agreed to the
Secondary Fees. The Agreement does not expressly state the Claimant’s obligation to
pay the Secondary Fees. While the parties mentioned Secondary Fees in their
preliminary negotiations, the absence of a clause reflecting the Secondary Fees
demonstrates that there is no common intention for the Claimant to pay. Following
Article 4.1 of the UNIDROIT Principles, contractual terms are interpreted according to

the parties’ common intention, and preliminary negotiations can be considered.!?>
9

In the Meeting Minutes, the Claimant concluded the discussion on Secondary Fees by

saying, “[l]et’s cross that bridge when we get to it. Ultimately, it is to be settled once

we discuss royalties”,'*® and “we will circulate a draft agreement to formalise [their]
Y 4

understanding”.'”’ The Respondent replied that they will review the Agreement

thereafter.!”8

195 UNIDROIT Principles, Article 4.3.
196 Exhibit 1, p 4.
197 Exhibit 1, p 4.
198 Exhibit 1, p 4.
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The payment clause in the final Agreement did not include the Secondary Fees.!”® The
undisputed omission of the Secondary Fees shows that the parties did not regard their
discussion as an agreement for the Claimant to pay the Secondary Fees. The

Respondent is thus not entitled to any Secondary Fees.

In any case, the counterclaim would not succeed as the Agreement is terminated

In any event, the Agreement was terminated as there was a fundamental non-
performance. Following Article 7.3.1 of the UNIDROIT Principles, a party may
terminate the contract where the failure of the other party to perform an obligation under
the contract amounts to a fundamental non-performance. To establish fundamental non-
performance, the aggrieved party’s expectation under the contract must have been
deprived.?” This expectation is assessed based on what a reasonable person in the

aggrieved party’s shoes would expect when contracting.?!

In ICC Case No. 8786, the parties agreed for the claimant to deliver spring collection
products one week before the peak of Easter weekend.?*? The tribunal found that
seasonal products sold later in the season were at a reduced price, and a reasonable
person in the shoes of the respondent would expect to sell the products at full price.?%

Since the claimant was later unable to ship the goods in time, the respondent was

199 Exhibit 2, Clause 1.1.

200 UNIDROIT Principles, Article 7.3.1(2).

201 1CC Court of Arbitration Case No. 8786 (1997) (“ICC Case No.8786™).
202 1CC Case No. 8786.

203 1CC Case No. 8786.
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substantially deprived from selling the goods at full price.?** The claimant’s delay thus

constituted a fundamental breach of the agreement.?%

Similarly, a reasonable person in the Claimant’s shoes would expect a successful
Concert with little speculation and low risk from the collaboration. Akin to the fashion
industry, where timing is important in pricing goods, the success of a concert is essential
to the parties’ reputation. Given that “ECLIPSE’s popularity had reached
unprecedented levels”,**° a reasonable person in the Claimant’s shoes would expect to
achieve significant reputational boost and concert revenue from successfully organising
the Concert. At the same time, performances are “scrutinised by sponsors, promoters,
broadcasters and investors™.*°’ For the Claimant to successfully reap the benefits of the

Concert, it was critical that parties manage the risk of reputational harm by avoiding

speculation.

A reasonable person would also understand, from the parties’ discussion, that the
parties wanted to prevent speculation, as it would cause reputational harm. In the
parties’ preliminary negotiations, the Claimant stated, “/o/nce we go public with ticket

sales, cancellation becomes... not really an option. If that happens, Nova might just,

I” 208

you know, be laying down the groundwork for its downfal The parties also

emphasised confidentiality to protect ECLIPSE, trade secrets, and sponsorship deals.?”

204 1CC Case No.8786.
205 1CC Case No.8786.
206 Record, [25].

207 Record, [7].

208 Exhibit 1, p 2.

209 Exhibit 1, p 4.
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Taken together, the parties’ expectation for the Concert was that, inter alia, they would

avoid public speculation.

This expectation is reinforced by the parties’ post-contractual conduct. When the
Respondent suggested deploying the holographic replacement, they emphasised the
holographic replacement’s ability to “replicate Luna’s on-stage persona in real time”
that is “indistinguishable to the audience under live performance conditions”.?'° This
suggests that the Respondent was aware that the holographic replacement had to put on
a flawless performance in order to avoid reputational harm befalling either party. The
Claimant similarly recognised the risk of deploying the holographic replacement and
raised objections stating, “how ridiculous can this be? What about the authenticity of
the concert, audience expectations and our freaking reputation if this thing goes
out???!” 2! Subsequently, the Claimant imposed a condition of strict confidentiality to

manage this risk.

In totality, the Claimant’s expectation from both the Agreement and the condition of
strict confidentiality was to avoid speculation and manage the risk of reputational harm.
The Respondent’s non-performance substantially deprived the Claimant of this
expectation. Due to the Respondent’s breach, the Concert faces huge public

speculation, with some fans seeking a refund if the speculations were true.?!?

210 Record, [43].
211 Record, [44].
212 Record, [56], [58].
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Although fans might be divided on whether holographic technology was used, the
controversy alone mars the Claimant’s reputation. Furthermore, video evidence of the
minor glitch was spread across the Internet.?!*> Members of the public can continue to
analyse and speculate, shifting the public perception for the worse. There is a high risk
of further reputational harm being caused. Accordingly, the Claimant was substantially
deprived of its expectation due to exposure to speculation and risk of further

reputational damage.

CONCLUSION

For the reasons above, arbitration is the more appropriate forum, as the parties entered
into a valid AA and the connecting factors favour arbitration. SFC should not be
ordered, as the Respondent fails to satisfy the conjunctive requirements. The
Respondent breached the Agreement through its deployment of the holographic

replacement. Therefore, the Respondent’s counterclaim must fail.

213 Record, [54].
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PRAYER FOR RELIEF

The Claimant respectfully requests this Tribunal to issue an award:

(a)
(b)
(c)
(d)

Declaring that the FNC lies in the court proceedings;
Declaring that an order for SFC should not to be granted,
Ordering the Respondent to pay damages for breach of the Agreement;

Denying the Respondent’s counterclaim.
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