
 

 
TEAM SK2611, MEMORIAL FOR CLAIMANT 

 

 

 

 

 

LAWASIA INTERNATIONAL ARBITRATION MOOT 

13TH - 16TH SEPTEMBER 2026 

______________________________________________________________________ 

 

ASIAN INTERNATIONAL ARBITRATION CENTRE 

 

 

In Proceeding Between 

NOVA LIVE ASIA Pte Ltd. 

(Claimant) 

 

V. 

 

AURORA ENTERTAINMENT Co.Ltd. 

(Respondent) 

 

 

 
 

 
 
 
 
 

2026 

 



 

 
TABLE OF CONTENTS

 
 
TABLE OF CONTENTS................................................................................................................... 1 
TABLE OF AUTHORITIES............................................................................................................. 3 

I. CASES........................................................................................................................................ 3 
II. BOOKS, ARTICLES AND REPORTS.....................................................................................5 

LIST OF ABBREVIATIONS............................................................................................................ 7 
INTRODUCTION.............................................................................................................................. 8 
STATEMENT OF FACTS............................................................................................................... 11 
NATURE AND CIRCUMSTANCES OF THE DISPUTE........................................................... 14 
ARBITRATION AGREEMENT AND GOVERNING LAW CLAUSE..................................... 15 
ARGUMENTS.................................................................................................................................. 18 

JURISDICTION...........................................................................................................................18 
A.  THE PROPER FORUM NON CONVENIENS LIES IN ARBITRATION.................... 18 

i. A Binding Agreement to Arbitrate Aubsists between Aurora and Nova 
notwithstanding the absence of an express arbitration clause in the Agreement............. 18 

ii. Respondent has Submitted to The Tribunal’s Jurisdiction and is Estopped from Denying it
25 

B. THE APPLICATION FOR SECURITY FOR COSTS MUST BE DISMISSED...................28 
i. Aurora Has Failed to Establish the Exeptional Circumstances Required for Security for 
Costs....................................................................................................................................... 28 
ii. Even if The Tribunal Were Satisfied That Some Financial Risk Exists, The Application 
Must Nonetheless be Refused Due To Contradiction with The Purpose of Security for Costs.
30 

MERIT..........................................................................................................................................35 
C. RESPONDENT DEPLOYMENT OF A HOLOGRAPHIC SUBSTITUTE CONSTITUTED 
A BREACH OF THE AGREEMENT......................................................................................... 35 

i. Respondent’s Non-Compliance Meets the Threshold of Fundamental Non-Performance 
under UNIDROIT Principle................................................................................................... 35 
ii. No Valid Agreement on the Holographic Substitution was Reached due to undisclosed 
informations from the Respondent......................................................................................... 40 
iii. Respondent Breached Its Warranty of Authority Under Recital C by Substituting Im 
Luna's Likeness Without Her Valid, Informed Consent.........................................................43 

D. RESPONDENT'S COUNTERCLAIM OUGHT TO BE DISMISSED IN ITS ENTIRETY. 46 
i. Respondent Cannot Enforce the Payment Clause of an Agreement it Fundamentally 
Breached.................................................................................................................................46 
ii. Respondent’s Counterclaim is as Impermissible Attempt to Invoke this Tribunal’s 
Jurisdiction while Silmutaneously Denying it........................................................................47 

1 



 

E. CLAIMANT'S LOSSES WERE A FORESEEABLE CONSEQUENCE OF 
RESPONDENT'S BREACH........................................................................................................48 

PRAYER FOR RELIEF.................................................................................................................. 50 
 

2 



 

TABLE OF AUTHORITIES  
 

I.​ CASES 

 

No. Cited as Full Citation 

1.​  Fiona Trust Fiona Trust & Holding Corp v Privalov [2007] UKHL 40 

2.​  Howsam Howsam v Dean Witter Reynolds, Inc., 537 US 79 (2002) 

3.​  Fluor Enters Fluor Enterprises Inc v Solutia Inc  (n 12) 649  

4.​  Gosset v Carpelli Gosset v Société Carpelli, Cour de Cassation, [1963] D Jur 
545 

 

5.​  Hecht v Buisman 
Hecht v Société Buisman, Cour de Cassation, 4 July 1974, 99 

J Droit Int'l (Clunet) 842 

6.​  RSM v Saint Lucia 
RSM Production Corporation v Saint Lucia, ICSID Case No. 

ARB/12/10 

 

7.​  Taylor v Caldwell 
Taylor v Caldwell (1863) 3 B&S 826 

8.​  Rainy Sky 
Rainy Sky SA v Kookmin Bank [2011] UKSC 50 

9.​  BG Group 
BG Group Plc v Republic of Argentina, Final Award (24 

December 2007) ad hoc arbitration under UNCITRAL Rules 

3 



 

10 Bolton v Mahadeva 
Bolton v Mahadeva [1972] 1 WLR 1009 

11 B & S Contracts 
B & S Contracts and Design Ltd v Victor Green Publications 

Ltd [1984] ICR 419 

12 Pao On 
Pao On v Lau Yiu Long [1980] AC 614 

13
Universe Tankships Universe Tankships Inc of Monrovia v International Transport 

Workers Federation [1983] 1 AC 366 

 

14
Yam Seng Yam Seng Pte Ltd v International Trade Corp Ltd [2013] 

EWHC 111 (QB) 

 

15
Interfoto Interfoto Picture Library Ltd v Stiletto Visual Programmes 

Ltd [1989] QB 433 

16
Collen v Wright Collen v Wright (1857) 8 E&B 647 

17
Hart v O'Connor Hart v O'Connor [1985] AC 1000 

4 



 

18
White v Samsung White v Samsung Electronics America, Inc., 971 F.2d 1395 

(9th Cir. 1992) 

19
Hadley v Baxendale Hadley v Baxendale (1854) 9 Ex 341 

20
Victoria Laundry Victoria Laundry (Windsor) Ltd v Newman Industries Ltd 

[1949] 2 KB 528 

21
The Achilleas The Achilleas [2008] UKHL 48 

 

II.​ BOOKS, ARTICLES AND REPORTS 

 

No. Cited as Full Citation 

1.​  Born, "International 
Commercial 
Arbitration" 

Born GB, International Commercial Arbitration (3rd edn, 
Kluwer Law International B.V., Alphen aan den Rijn, 2021) 
§5.08 
 

2.​  Moses, "International 
Commercial 
Arbitration" 

Moses ML, The Principles and Practice of International 
Commercial Arbitration (Cambridge University Press 1st edn, 
2008) 

3.​  Huda, "The Doctrine 
of Separability of 
Arbitration Clause" 

Huda M, 'The Doctrine of Separability of Arbitration Clause 
in Commercial Arbitration Revisited' Jurnal Hukum dan 
Pembangunan Edisi Khusus Dies Natalis 85 Tahun FHUI 3 

4.​  Kayali, 
"Enforceability of 
Multi-Tiered 
Clauses" 

Kayali D, 'Enforceability of Multi-Tiered Dispute Resolution 
Clauses' (2010) 27(6) Journal of International Arbitration 551 

5 



 

5.​  Garimella & 
Siddiqui, 
"Enforcement of 
Multi-Tiered 
Clauses" 

Garimella SR and Siddiqui NA, 'The Enforcement of 
Multi-Tiered Dispute Resolution Clauses: Contemporary 
Judicial Opinion' (2016) 24(1) IIUM Law Journal 157 

 

 

 

6 



 

LIST OF ABBREVIATIONS 

 

 

No. Cited as Full Citation 

1.​  Moot Problem LAWASIA 2025 Moot Problem 

2.​  Exhibit LAWASIA 2025 Moot Problem’s Exhibits 

 AIAC Asian International Arbitration Centre 

3.​  AIAC Rules Arbitration Rules of Asian International Arbitration Centre 

2023 

4.​  Nova/Claimant Nova Live Asia Pte. Ltd.  

5.​  Aurora/Respondent Aurora Entertainment Co., Ltd.  

6.​  CPPA Concert Promotion and Performance Argeement dated 7 
January 2026 

7.​  Act The co-ed R-Pop group ECLIPSE, comprising five members: 
Kim Ha Yoon, Heo Min Ji, Im Luna, Jay, and Kim E-Den 

9.  USD United States Dollars 

8.​ Concert The Live Performance of the Act held on 7 February 2026 at 
the National Stadium of Reyna 

9.​  UNIDROIT International Institute for the Unification of Private Law 

10.​ UNIDROIT 
Principles/ PICC 

UNIDROIT Principles of International Commercial Contracts 
2016 

11.​ UNCITRAL Model 
Law/ UNCITRAL 

UNCITRAL Model Law on International Commercial 
Arbitration (1985, as amended 2006)  

12.​ New York 
Convention  

Convention on the Recognition and Enforcement of Foreign 
Arbitral Awards 1958 

 

 

7 



 

INTRODUCTION 

 

1.​ This Statement of Claim ("Statement of Claim") is submitted on behalf of Nova 

Entertainment Sdn. Bhd. ("Nova" or the "Claimant") pursuant to the Arbitration Rules of 

the Asian International Arbitration Centre 2023 (the "AIAC Rules") against Aurora 

Entertainment Ltd. ("Aurora" or the "Respondent") (collectively, the "Parties"). 

2.​ This dispute arises out of the Agreement dated 7 January 2026 (the "CPPA"), under 

which Aurora agreed to procure the live performance of its internationally renowned 

virtual idol group, Luna & Eclipse (the "Act"), at the Luna & Eclipse: Celestial Tour 

named Reyna, organised by Nova in Reyna. Under the Agreement, Aurora undertook to 

procure the performance of the Act, while Nova assumed responsibility for organising 

and promoting the Concert and for making payment of the agreed Performance Fee 

together with royalties derived from the Gross Concert Revenue. The Agreement is 

governed by the UNIDROIT Principles of International Commercial Contracts (2016) 

and, where necessary, by generally accepted principles of international commercial law. 

3.​ Following the successful staging of the Concert, disputes arose between the Parties 

concerning Aurora's subsequent refusal to perform its post-concert contractual 

obligations and its repudiation of the Parties' agreed dispute resolution mechanism. 

Despite the Parties' long-established commercial practice of resolving disputes through 

arbitration and their mutual understanding that disputes arising from their commercial 

relationship would be resolved privately to preserve confidentiality, Aurora denied the 

existence of a binding arbitration agreement and commenced parallel court proceedings 

before the Reyna High Court. Simultaneously, Aurora submitted a substantive 

Counterclaim before this Tribunal while purporting to reserve its jurisdictional 

objections. 

4.​ The present arbitration therefore concerns two preliminary matters of fundamental 

importance. First, whether the Parties are bound to resolve their dispute through 

arbitration pursuant to their established contractual practice, common intention, and the 

applicable principles of international commercial law. Secondly, whether Aurora's 

application for security for costs should be dismissed in light of its failure to establish any 

exceptional circumstances warranting such extraordinary interim relief. For the reasons 
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set out in this Statement of Claim, the Tribunal possesses jurisdiction over the present 

dispute, and Aurora's application for security for costs should be dismissed in its entirety.  

 

THE PARTIES  

The Claimant 

5.​ The Claimant is a company incorporated under the laws of Reyna, with its registered 

office at 12 Nova Square, Central Business District, Reyna. Nova is a leading 

entertainment promoter specialising in the organisation and production of international 

concerts and live performances throughout the Asia-Pacific region. It acted as the concert 

organiser for the Luna & Eclipse: Celestial Tour Reyna, which forms the subject matter 

of the present dispute.  

6.​ For the purpose of this arbitration and related matters, Nova is represented by 

Doloksaribu, Shalihah, Anne & Partners, to whom all communications and 

correspondence should be addressed: 

DOLOKSARIBU, SHALIHAH, ANNE & PARTNERS 
IDX Tower, Level 12 Unit 1224G, Jenderal Sudirman Street, South Jakarta 
12190, Indonesia 
Attn:  
Boas Daniel R. (boas.daniel@ui.ac.id) 
Nayyara Shalihah (nayyara.shalihah@ui.ac.id) 
Gloria Rebecca Anne (gloria.rebecca@ui.ac.id) 

7.​ For the purpose of this arbitration and related matters, Nova is represented by 

Doloksaribu, Shalihah, Anne & Partners. 

8.​ In addition to the information above, all correspondence and communication regarding 

the arbitration shall be sent to the following representative of Nova: 

​ Al Emret (alemret@Nova.com)  
 

The Respondent  
9.​ The Respondent is a company incorporated under the laws of Veridia, with its registered 

office at 88 Aurora Avenue, Lysoria, Veridia. Aurora is an international entertainment 

company responsible for the management and worldwide promotion of the virtual idol 

group Luna & Eclipse, and entered into the Agreement for the purpose of procuring the 

Act's performance at the Concert organised by Nova. 
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10.​To the best of the Claimant's knowledge, the Respondent has not yet notified the Tribunal 

of its appointed legal representatives. Pending such notification, all correspondence 

relating to this arbitration may be directed to Aurora through its authorised 

representatives as identified in the Parties' contractual communications and the Moot 

Problem. 
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STATEMENT OF FACTS 

 

11.​In late 2025, Nova sought to organise the Reyna leg of the Luna & Eclipse: Celestial 

Tour. On 3 January 2026, representatives of both Parties convened a coordination 

meeting to negotiate the commercial terms of the proposed concert. During the meeting, 

the Parties emphasised the commercial importance of maintaining strict confidentiality in 

any future dispute, recognising that public litigation would jeopardise Aurora's 

proprietary holographic technology, damage the reputation of the Act, and undermine 

Nova's commercial relationships with sponsors and business partners. In that context, 

Nova expressly observed that the Parties had historically resolved disputes through 

mediation and arbitration, a proposition that was met with no objection by Aurora's 

representatives. 

12.​Following those negotiations, the Parties executed an Agreement dated 7 January 2026 

governing the organisation of the Concert. Under the Agreement, Aurora undertook to 

procure the performance of the Act, while Nova assumed responsibility for organising, 

promoting, and staging the Concert, obtaining all necessary permits and regulatory 

approvals, and managing ticketing, sponsorship, merchandising, and other commercial 

aspects of the event. The Agreement further provided that Nova would hold all Gross 

Concert Revenue on trust for the purpose of accounting and payment of sums due to 

Aurora. Aurora was entitled to receive a Performance Fee of USD 2.5 million, together 

with royalties calculated as a percentage of the Gross Concert Revenue to be agreed 

between the Parties following the Concert. The Agreement was expressly governed by 

the UNIDROIT Principles of International Commercial Contracts (2016) and, where 

necessary, by generally accepted principles of international commercial law. Owing to the 

compressed timeline before the scheduled Concert, the written Agreement intentionally 

focused on essential commercial terms and did not include a dispute resolution clause. 

13.​The Concert proved to be an overwhelming commercial success. Tickets were sold out 

within two weeks of release, generating substantial revenue from ticket sales, 

sponsorships, and merchandising. On 20 February 2026, Luna & Eclipse performed 

before a sold-out audience in Reyna, and the Concert received widespread acclaim from 
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fans, commercial sponsors, and media outlets alike. Neither Party raised any complaint 

regarding the quality of the performance or the successful execution of the event. 

14.​Following the Concert, Nova repeatedly requested that Aurora cooperate in determining 

the royalties payable under Clause 5 of the Agreement and sought to complete the Parties' 

post-event accounting process. Aurora, however, declined to finalise the royalty 

calculation while simultaneously demanding payment of an invoice exceeding USD 3.6 

million, which included the contractual Performance Fee together with additional 

amounts that remained disputed between the Parties. Nova maintained that the Parties 

had not yet completed the contractual accounting process required under the Agreement 

and that the royalty component had yet to be agreed in accordance with Clause 5.1.2. 

15.​On 28 February 2026, while attending the PAPA Awards after-party, Aurora's Chief 

Executive Officer, Madam Ye Bin, overheard an executive of TF Entertainment speculate 

that Nova's Chief Financial Officer had allegedly misappropriated company funds. 

Notwithstanding the seriousness of the allegation, Madam Ye Bin immediately dismissed 

the remark as "inappropriate and speculative" and continued with the evening's events 

without taking any further action. 

16.​Several weeks later, Aurora discovered anonymous discussions on the online platform 

"Blueddit" alleging that Nova had previously delayed payments owed to several 

entertainment agencies. Without seeking verification of those allegations or requesting 

any financial information from Nova, Aurora relied upon those anonymous online 

discussions, together with the earlier rumour heard at the PAPA Awards, to assert that 

Nova presented a financial risk incapable of satisfying any future costs award. 

17.​On 16 March 2026, Nova commenced arbitration before the Asian International 

Arbitration Centre, seeking declarations regarding the Parties' contractual rights and 

obligations and damages arising from Aurora's refusal to perform its post-concert 

obligations. Aurora subsequently challenged the Tribunal's jurisdiction, contending that 

no final and binding arbitration agreement had been concluded because the written 

Agreement did not contain an express arbitration clause. Notwithstanding that 

jurisdictional objection, Aurora simultaneously filed a substantive Counterclaim seeking 

payment of its outstanding invoice together with royalties while expressly reserving its 
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jurisdictional objection. On the same day, Aurora also commenced parallel proceedings 

before the Reyna High Court seeking substantially similar relief. 

18.​Nova opposed Aurora's jurisdictional challenge, maintaining that the Parties' 

longstanding contractual practice of referring disputes to AIAC arbitration, together with 

their common intention as evidenced during the contractual negotiations, established a 

binding arbitration agreement notwithstanding the omission of an express arbitration 

clause from the written Agreement. Nova further contended that Aurora had submitted to 

the Tribunal's jurisdiction by filing an affirmative Counterclaim requesting substantive 

relief and that its simultaneous pursuit of arbitration and court proceedings constituted an 

impermissible attempt to litigate the same dispute before competing fora. 

19.​Pending determination of the jurisdictional challenge, Aurora applied for an order 

requiring Nova to provide USD 2 million as security for costs. Aurora argued that 

rumours concerning Nova's financial position and anonymous online allegations created a 

sufficient risk that Nova would be unable to satisfy any future costs award. Nova opposed 

the application, maintaining that Aurora had failed to produce any objective evidence of 

financial incapacity, that Nova remained in possession of substantial Gross Concert 

Revenue generated by the sold-out Concert, and that the application was speculative, 

disproportionate, and inconsistent with the exceptional nature of security for costs under 

international arbitral practice. 

20.​Following Aurora's commencement of parallel court proceedings, the Reyna High Court 

granted Nova's application for a stay of those proceedings pending the outcome of the 

arbitration. The Tribunal has since directed the Parties to address, as preliminary issues, 

(i) whether the proper forum for the resolution of the Parties' dispute lies in arbitration or 

before the Reyna High Court, and (ii) whether Aurora's application for security for costs 

should be granted. Those issues now fall to be determined by this Tribunal.  
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NATURE AND CIRCUMSTANCES OF THE DISPUTE 

 

21.​The dispute is further compounded by Aurora's own procedural conduct. While 

challenging this Tribunal's jurisdiction, Aurora has simultaneously invoked the Tribunal's 

adjudicative authority by filing a substantive Counterclaim seeking payment of 

contractual sums allegedly due under the Agreement. Nova submits that Aurora cannot 

simultaneously deny the Tribunal's jurisdiction while requesting the Tribunal to 

determine its substantive contractual rights and grant relief in its favour. 

22.​The second dispute concerns Aurora's application for security for costs in the amount of 

USD 2 million. Aurora alleges that Nova presents a material risk of being unable to 

satisfy a future costs award and therefore seeks an order requiring Nova to furnish 

security as a condition of continuing this arbitration. Nova disputes both the factual and 

legal basis of that application, maintaining that Aurora has failed to establish the 

exceptional circumstances necessary to justify such extraordinary interim relief and that 

the application is speculative, disproportionate, and inconsistent with the governing 

principles of international arbitration. 

23.​The present arbitration requires the Tribunal to determine (i) whether it possesses 

jurisdiction to hear the Parties' dispute pursuant to a binding arbitration agreement, and 

(ii) whether Aurora has satisfied the legal threshold for obtaining security for costs under 

the applicable principles governing interim measures in international arbitration. 
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ARBITRATION AGREEMENT AND GOVERNING LAW CLAUSE  

 

24.​ 
A. The Arbitration Agreement 

This arbitration is commenced on the basis that the Parties are bound by a valid 

and binding arbitration agreement arising from their established contractual 

practice, common intention, and the applicable principles of international 

commercial law. 

Although the Agreement dated 7 January 2026 does not contain an express 

arbitration clause, Nova submits that the Parties' longstanding commercial 

relationship consistently incorporated arbitration administered by the AIAC as 

their exclusive dispute resolution mechanism. This established practice was 

further reaffirmed during the Parties' pre-contract negotiations, where both Parties 

acknowledged that disputes arising from their commercial relationship would be 

resolved through mediation and arbitration in order to preserve confidentiality and 

avoid adverse publicity. Accordingly, Nova maintains that the Parties are bound 

by an arbitration agreement within the meaning of the applicable principles of 

international arbitration and the UNIDROIT Principles of International 

Commercial Contracts (2016). 

Pursuant to Article 16 of the UNCITRAL Model Law on International 

Commercial Arbitration, this Tribunal is competent to determine its own 

jurisdiction, including the existence and validity of the arbitration agreement. 

Accordingly, Nova respectfully submits that this Tribunal possesses jurisdiction to 

determine the preliminary jurisdictional objection raised by Aurora. 

 
B. Seat of Arbitration 

Pursuant to the procedural directions issued by the Tribunal and the Notice of 

Arbitration filed by Nova, the seat of the present arbitration is Reyna. 

Accordingly, the arbitration is governed procedurally by the arbitration law 

applicable at the seat, subject to the AIAC Arbitration Rules and the applicable 

mandatory provisions governing international arbitration.  
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C. The Language of Arbitration 
The language of the arbitration is English 

 
D. Governing Law 

The present arbitration is conducted pursuant to the AIAC Rules, which govern 

the procedural conduct of these arbitral proceedings. The Tribunal derives its 

procedural powers from the AIAC Rules, supplemented, where appropriate, by 

the UNCITRAL Model Law and the generally accepted principles governing 

international arbitration. 

The substantive law governing the Parties' contractual relationship is expressly 

provided under Clause 9 of the Agreement, which stipulates that the Agreement 

shall be governed by the UNIDROIT Principles and, where the UNIDROIT 

Principles do not resolve a particular issue, by the generally accepted principles of 

international commercial law. 
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ARGUMENTS  

 

JURISDICTION 

1.​ The Claimant hereby submits that (A) The Proper Forum Non Conveniens Lies in 

Arbitration as (i) a binding agreement to arbitrate Aubsist between Aurora and Nova 

notwithstanding the absence of an express arbitration clause in Agreement, and (ii) 

Respondent has submitted to the tribunal’s jurisdiction and is estopped from denying it. 

Second, that (B) The Application for Security for Cost Must be Dismissed as (i) Aurora Has 

Failed to Establish the Exeptional Circumstances Required for Security for Costs, and (ii) 

even if the tribunal were satisfied that some financial risk exists, the application must be 

Refused due to contradiction with the purpose of security for costs. Finally, the Claimant 

concludes that the submission of this dispute to arbitration is lawful and follows the consent 

of the parties.  

A.  THE PROPER FORUM NON CONVENIENS LIES IN ARBITRATION 

 

i.​  A Binding Agreement to Arbitrate Aubsists between Aurora and Nova notwithstanding 

the absence of an express arbitration clause in the Agreement  

 

a.​ The applicable legal framework, and the threshold Claimant must meet 
 

2.​ Claimant distinguishes two distinct bodies of law engaged by this Issue. The substantive 

rights and obligations of the Parties are governed by the UNIDROIT Principles of 

International Commercial Contracts 2016 ("UNIDROIT Principles"), pursuant to Clause 9 

of the Concert Promotion and Performance Agreement dated 7 January 2026 

("Agreement").¹ The existence, formation, and scope of the Parties' agreement to arbitrate, 

by contrast, is a matter for the lex arbitri and the arbitral framework the Parties habitually 

adopted, namely the Asian International Arbitration Centre framework, which is structured 
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upon the UNCITRAL Model Law on International Commercial Arbitration ("Model Law"). 

Claimant proceeds on the basis, consistent with the Parties' invariable prior practice of 

referring disputes to the AIAC, that the seat is a Model Law seat.  

3.​ The threshold for establishing consent to arbitrate is not one of formalistic exactitude but of 

ascertained intention. As Born observes, the essential inquiry in the formation of an 

arbitration agreement is whether the parties objectively manifested a common intention to 

submit their disputes to arbitration, and the requirement of writing is a subordinate 

evidentiary device rather than a substantive precondition of consent. Moses records the same 

orthodoxy: consent is the "foundation stone" of arbitral jurisdiction, and once consent is 

demonstrated on the objective evidence, tribunals give effect to it rather than defeat it on 

technical grounds. It follows that the absence of a formal clause in a single contract does not, 

without more, negate consent where that consent is otherwise established from the totality of 

the Parties' dealings. Claimant submits that consent to AIAC arbitration is established here 

on that totality, and that the Tribunal is accordingly seised of a valid agreement to arbitrate. 

 

b.​ The Parties are bound by the practice established between themselves under Article 

1.9(1) of the UNIDROIT Principles 

4.​ Article 1.9(1) of the UNIDROIT Principles provides that the parties are bound by any usage 

to which they have agreed and by "any practice which they have established between 

themselves." The provision codifies a settled principle of transnational commercial law: 

where parties have adopted a consistent course of dealing across their relationship, that 

course of dealing is imported into their subsequent contracts as a matter of implied consent, 

and neither party may later disavow it as if it had never existed. The rationale is one of 

reasonable reliance. A party who has repeatedly transacted on a given footing is entitled to 

assume, absent clear contrary indication, that the same footing governs the next transaction. 

5.​ The factual predicate for Article 1.9(1) is squarely satisfied. The Parties' previous 

agreements for other collaborations "would expressly mandate reference to arbitration under 

the applicable Asian International Arbitration Centre Arbitration Rules, in the event of 

dispute."⁶ This was not an isolated instance but the Parties' uniform contractual architecture, 

a settled and recurrent pattern rising well above the threshold of a "practice established 

between themselves." That pattern is corroborated, contemporaneously and from 
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Respondent's own representatives, in the minutes of the pre-agreement coordination meeting 

of 2 January 2026. Ms Choi, Nova's Founder and Managing Director, stated in terms "Last 

time also we mediate and arbitrate when there are any issues to avoid publicity right." 

Claimant candidly acknowledges that this admission issues from Claimant's own principal; 

that provenance is precisely its evidentiary strength, for it is an admission of the Parties' 

shared understanding that Respondent cannot now be heard to deny. 

6.​ The significance of this practice is heightened, not diminished, by the commercial context. 

The R-Pop industry is one in which, on the uncontested facts, "most, if not all, disputes 

relating to R-Pop idols are resolved internally or through alternative mechanisms to avoid 

public litigation." The Parties did not merely happen to arbitrate in the past; they arbitrated 

deliberately, as a considered response to an industry-wide imperative of confidentiality. A 

practice adopted for so specific and enduring a commercial reason is not lightly to be treated 

as abandoned in a single contract concluded under time pressure. 

7.​ Respondent's contention that "the parties had not reached a final and binding agreement to 

arbitrate disputes arising from the concert" mischaracterises the legal question. The inquiry 

under Article 1.9(1) is not whether the Parties re-executed a fresh arbitration clause for this 

concert; it is whether the arbitral practice established between them binds them by operation 

of the governing law. It does. Claimant therefore submits that, by operation of Article 1.9(1) 

of the UNIDROIT Principles, the Parties' established practice of AIAC arbitration is a term 

of their relationship binding upon Respondent, and the reference of the present dispute to 

arbitration is consistent with, and compelled by, that practice. 

 

c.​ The common intention of the Parties, ascertained under Articles 4.1 to 4.3, points solely 

to arbitration.  

8.​ Even if the Tribunal were to approach the matter as one of pure interpretation rather than 

established practice, the result is identical. Article 4.1 of the UNIDROIT Principles requires 

that a contract be interpreted according to the common intention of the parties. Article 4.3 

directs that, in ascertaining that intention, regard be had to all relevant circumstances, 

including in particular the preliminary negotiations between the parties, any practices which 

the parties have established between themselves, and the nature and purpose of the contract. 

These interpretive directives converge upon a single conclusion. 
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9.​ The preliminary negotiations, recorded in the minutes of 2 January 2026, are saturated with 

a mutual and emphatic commitment to confidentiality. Madam Ye Bin, for Aurora, stated 

that "everything relating to ECLIPSE and Aurora must be dealt with confidentiality," and Ms 

Choi, for Nova, immediately concurred, adding that the Parties "mediate and arbitrate when 

there are any issues to avoid publicity" and that "confidentiality is key."¹⁰ Mr Jack closed the 

exchange with the observation that "once something goes online, it spreads quickly," urging 

that the Parties "keep things confidential."¹ This is not incidental colour; it is the Parties 

expressly identifying the value that their dispute-resolution mechanism was intended to 

protect. 

10.​The nature and purpose of the contract points the same way. The Agreement concerns a 

headline concert whose commercial and reputational stakes were, on the Parties' own 

characterisation, acute, such that "a single cancelled concert, visible performance lapse or 

public controversy could trigger cascading financial losses and reputational damage across 

multiple markets.” A dispute-resolution mechanism consonant with a contract of that 

character must be one that preserves confidentiality. Court litigation is, by its constitutional 

nature, public. Arbitration is private. Of the two candidate fora, only arbitration is capable of 

vindicating the common intention that the Parties took pains to articulate. To construe the 

Agreement as consigning the Parties to open court would be to attribute to them an intention 

diametrically opposed to the one they expressed. 

11.​This reading is fortified by the pro-arbitration canon of construction. In Fiona Trust & 

Holding Corp v Privalov, the House of Lords held that rational commercial parties are to be 

presumed to intend that all disputes arising from their relationship be resolved in a single 

forum, and that dispute-resolution provisions should be construed to give effect to, rather 

than frustrate, that expectation. Applied here, the presumption reinforces what the express 

negotiations already establish: the Parties, having arbitrated at the AIAC throughout their 

relationship and having declared confidentiality to be paramount, cannot rationally be taken 

to have intended that this single concert be litigated in public. Claimant flags that Fiona 

Trust concerned the scope of an existing clause rather than the existence of one; it is 

deployed here as persuasive support for the interpretive presumption, not as direct authority 

on formation. Claimant submits that the common intention of the Parties, ascertained in 

accordance with Articles 4.1 and 4.3 of the UNIDROIT Principles and confirmed by the 
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pro-arbitration canon, was to arbitrate disputes arising from the Concert, and that this 

intention is dispositive of Issue A. 

 

d.​ The omission of an express clause is an inadvertent gap to be supplied under Articles 4.8 

and 5.1.2, and the term supplied is AIAC arbitration  

12.​Claimant does not shrink from the fact that the Agreement contains no dispute-resolution 

clause. It meets that fact directly. The omission was not a deliberate election to forgo 

arbitration; it was an inadvertent consequence of the compressed timeline. The Parties 

agreed that, given the short timeframe, the written contract "would only reflect the essential 

terms, with the expectation that any remaining details or refinements could be revisited after 

the concert had taken place, if required." The dispute-resolution mechanism fell into the 

category of detail deferred, not the category of term rejected. There is no evidence whatever 

of a positive decision to abandon the arbitral practice of a lifetime of dealings; there is only 

silence produced by haste. 

13.​Where a contract is silent on a term necessary to determine the parties' rights and 

obligations, Article 4.8 of the UNIDROIT Principles supplies the omitted term. In doing so, 

the Tribunal is directed to have regard to the intention of the parties, the nature and purpose 

of the contract, good faith and fair dealing, and reasonableness. Each of these four factors 

has already been shown to point to arbitration: the Parties' intention (established in section 

(c)), the confidential nature and high-stakes purpose of the contract (section (c)), the good 

faith expectation generated by an unbroken arbitral practice (section (b)), and the manifest 

reasonableness of resolving this dispute by the very mechanism the Parties always used. The 

gap-filling exercise under Article 4.8 therefore yields one, and only one, tenable term: 

reference to arbitration under the AIAC Rules. 

14.​Article 5.1.2 reinforces this conclusion from the complementary direction of implied 

obligations. It provides that implied obligations arise from, among other sources, the 

practices established between the parties and from good faith and fair dealing. The 

obligation to submit disputes to AIAC arbitration is precisely such an implied obligation: it 

is generated by the Parties' established practice and demanded by good faith, which forbids a 

party from exploiting the accidental silence of a hurried contract to escape the forum it has 
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always accepted. Claimant submits that the appropriate term to be supplied into the 

Agreement, whether under Article 4.8 as a gap-filler or under Article 5.1.2 as an implied 

obligation, is a reference to arbitration under the AIAC Rules, and that Respondent is bound 

by that term. 

 

e.​ The writing requirement under Article 7 of the Model Law is satisfied on its broadened 

definition.  

15.​Claimant anticipates, and forecloses, the objection that Article 7 of the Model Law requires 

an arbitration agreement to be in writing. That objection fails on the modern text of the 

provision. The 2006 amendments to Article 7 (Option I) deliberately liberalised the writing 

requirement, providing that an arbitration agreement is in writing if its content is recorded in 

any form, whether or not the agreement itself was concluded orally or by conduct, and that 

the requirement is satisfied by an exchange of communications or by any record evidencing 

the agreement. The purpose of the reform was to align the formal requirement with the 

realities of commercial practice and to prevent the writing rule from operating as a trap for 

parties whose consent is otherwise clear. 

16.​The writing requirement, so understood, is comfortably met. There exist multiple prior 

written agreements between these Parties, each expressly containing an AIAC arbitration 

clause,¹⁵ together with the written minutes of 2 January 2026 recording the Parties' shared 

understanding that they arbitrate to preserve confidentiality. The content of the Parties' 

agreement to arbitrate is thus recorded in writing across a body of documents, even if it was 

not re-transcribed into the single instrument of 7 January 2026. Where the substance of 

consent is captured in a written record, the policy underlying Article 7 is served and the 

formal requirement is discharged. Claimant notes for candour that this is the point on which 

Respondent will press hardest, and that the argument is at its strongest when the prior 

written clauses and the minutes are pleaded together as a composite record rather than relied 

upon severally.  

 

f.​ Separability and kompetenz-kompetenz confirm that the question is for this Tribunal 
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17.​The doctrines of separability and kompetenz-kompetenz confirm both that a putative defect 

in the arbitration agreement does not contaminate the analysis and that the very question of 

the agreement's existence is one for this Tribunal to decide. The doctrine of separability 

treats the arbitration agreement as autonomous from the matrix contract, as recognised by 

the French Cour de Cassation in Gosset v Société Carpelli and Hecht v Société Buisman, and 

expounded in the transnational literature by Huda. Article 16(1) of the Model Law codifies 

both separability and the tribunal's competence to rule upon its own jurisdiction, including 

any objection to the existence or validity of the arbitration agreement. 

18.​The consequence for the present dispute is decisive. Respondent's assertion that arbitration is 

"premature and procedurally improper" is, in substance, a challenge to the existence of the 

arbitration agreement. Under Article 16(1), that challenge is committed to this Tribunal, not 

to the national court. Howsam v Dean Witter Reynolds illustrates the cognate principle that 

gateway questions of procedural propriety and the satisfaction of preconditions to arbitration 

are ordinarily for the arbitrators rather than the courts, a principle reflected in the 

multi-tiered clause jurisprudence discussed by Kayali and by Garimella and Siddiqui.²¹ That 

the Reyna High Court itself granted a stay of the parallel court proceedings pending the 

outcome of the arbitration²² is powerful confirmation, from the very forum Respondent 

invokes, that arbitration is the binding and appropriate forum. Claimant accordingly submits 

that a valid and binding agreement to arbitrate exists between the Parties; that the doctrines 

of separability and kompetenz-kompetenz place the determination of that agreement's 

existence squarely within this Tribunal's competence; and that the forum non conveniens 

analysis, properly understood, resolves in favour of arbitration. 

 

 

ii.​Respondent has Submitted to The Tribunal’s Jurisdiction and is Estopped from 

Denying it 

 

19.​Aurora's challenge to the Tribunal's jurisdiction is fundamentally inconsistent with its own 

procedural conduct. While Aurora maintains that no valid arbitration agreement exists, it has 

24 



 

nevertheless elected to invoke this Tribunal's adjudicative authority by advancing a 

substantive counterclaim seeking payment of USD3.6 million together with outstanding 

royalties. In doing so, Aurora did not merely defend itself against Nova's allegations; rather, 

it affirmatively sought relief that only this Tribunal is capable of granting. Such conduct is 

legally incompatible with its simultaneous contention that the Tribunal lacks jurisdiction. A 

party cannot, on the one hand, invite the Tribunal to determine its substantive contractual 

rights and, on the other, deny that the Tribunal possesses the authority to determine those 

very rights. 

20.​This conclusion is rooted in the consensual nature of international arbitration itself. 

Jurisdictional objections undoubtedly remain available to a respondent. However, the 

procedural autonomy afforded to a party is not without limits. The integrity of arbitral 

proceedings requires that parties adopt positions which are coherent, consistent, and 

compatible with the principle of good faith. Article 1.7 of the UNIDROIT Principles 

imposes upon every contracting party an overriding obligation to act in accordance with 

good faith and fair dealing in international trade. That obligation extends beyond substantive 

contractual performance and equally governs procedural conduct throughout dispute 

resolution. Accordingly, where a party voluntarily invokes the Tribunal's adjudicative 

powers for its own benefit, it cannot simultaneously disclaim the very jurisdiction upon 

which that request necessarily depends. 

21.​Aurora seeks to avoid this conclusion by characterising its counterclaim as having been filed 

"without prejudice" to its jurisdictional objection. Respectfully, such reservation cannot alter 

the objective legal effect of Aurora's conduct. The decisive inquiry is not how Aurora labels 

its pleading, but what the pleading objectively requests the Tribunal to do. Aurora expressly 

requested the Tribunal to determine Nova's liability under the Agreement, order payment of 

contractual sums, resolve the parties' competing contractual rights, and grant substantive 

relief in its favour. Those are not defensive measures intended merely to preserve procedural 

rights; they constitute a positive invocation of arbitral jurisdiction. A unilateral reservation 

cannot negate the legal consequences of seeking affirmative adjudication from the very 

tribunal whose authority is simultaneously denied. 

22.​Aurora may rely upon Article 16(2) of the UNCITRAL Model Law, which permits a party to 

raise a plea that the arbitral tribunal lacks jurisdiction no later than the submission of its 
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statement of defence. However, Article 16(2) was never intended to permit a party to 

approbate and reprobate within the same proceedings. Properly understood, the provision 

safeguards a respondent's right to contest jurisdiction while defending against the claimant's 

allegations, thereby preventing a default award from being rendered merely because 

jurisdiction remains disputed. It does not confer an unrestricted entitlement to pursue 

independent affirmative claims while continuing to deny the Tribunal's competence. There 

exists a material distinction between resisting liability and actively requesting the Tribunal to 

exercise its adjudicative powers for one's own benefit. Aurora crossed that line when it 

elected to pursue a substantive counterclaim. 

23.​Indeed, the structure of Article 16 itself reinforces this distinction. Article 16(1) embodies 

the doctrine of kompetenz-kompetenz, empowering the arbitral tribunal to determine its own 

jurisdiction. That doctrine exists precisely to ensure that jurisdictional objections are 

determined within the arbitral process itself rather than becoming a vehicle for parallel 

litigation. Aurora's procedural conduct demonstrates its acceptance that this Tribunal is the 

proper forum to determine disputes arising under the Agreement. Having voluntarily placed 

its own contractual claims before the Tribunal, Aurora cannot now contend that the Tribunal 

lacks authority to adjudicate the very dispute which Aurora itself has submitted for 

determination. 

24.​Aurora's subsequent commencement of court proceedings does not undo its prior submission 

to arbitration. Rather, it illustrates the inconsistency that international arbitration seeks to 

prevent. On the very day Nova commenced arbitration, Aurora simultaneously instituted 

court proceedings seeking substantially identical contractual relief. Aurora therefore sought 

to pursue the same dispute before two different fora while asking each forum to recognise 

itself as the proper adjudicator. Such parallel conduct undermines procedural certainty, 

increases the risk of inconsistent determinations, and is incompatible with the fundamental 

objective of international arbitration to provide a single, efficient, and final forum for dispute 

resolution. 

25.​The impropriety of Aurora's position is further illustrated by the subsequent order of the 

Reyna High Court. After considering Nova's application, the High Court granted a stay of 

Aurora's court proceedings pending the outcome of the arbitration. While the Tribunal is not 

bound by that judicial determination, the stay nevertheless confirms that the court itself 
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regarded arbitration as the appropriate procedural vehicle pending determination of 

jurisdiction. Aurora's continued insistence that court proceedings constitute the proper forum 

is therefore inconsistent not only with its own procedural conduct but also with the approach 

adopted by the supervisory court. 

26.​Finally, once a valid arbitration agreement is established, the debate concerning forum non 

conveniens effectively falls away. The doctrine of forum non conveniens applies only where 

competing courts each possess jurisdiction and the court must determine which forum is 

more appropriate. It has no application where the parties have agreed to submit disputes to 

arbitration. In such circumstances, Article II(3) of the New York Convention and Article 

8(1) of the UNCITRAL Model Law impose a mandatory obligation upon national courts to 

refer the parties to arbitration unless the arbitration agreement is null and void, inoperative, 

or incapable of being performed. Accordingly, the relevant inquiry before this Tribunal is not 

whether arbitration is merely the more convenient forum, but whether the parties are 

contractually bound to arbitrate. For the reasons set out under Argument A-1, they are. 

27.​Accordingly, Aurora's affirmative invocation of this Tribunal's jurisdiction, its pursuit of 

substantive contractual relief, its inconsistent resort to parallel proceedings, and the 

mandatory operation of the New York Convention and the UNCITRAL Model Law 

collectively preclude Aurora from denying that arbitration constitutes the proper forum for 

the resolution of the present dispute. The Tribunal should therefore reject Aurora's 

jurisdictional objection and proceed to determine the dispute on its merits. 
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B.​ THE APPLICATION FOR SECURITY FOR COSTS MUST BE DISMISSED 

 

i. Aurora Has Failed to Establish the Exeptional Circumstances Required for Security for 

Costs 

 

28.​The Security for costs constitutes one of the most intrusive interim measures available in 

international arbitration. Unlike other interim measures, it does not merely preserve the 

status quo or protect identifiable assets; rather, it conditions a party's ability to pursue its 

substantive claims upon the provision of financial security. For that reason, international 

arbitral practice has consistently recognised that such relief should be granted only in 

exceptional circumstances and only upon clear and convincing evidence that the applicant 

faces a genuine risk of being unable to recover costs should it ultimately prevail. Mere 

commercial uncertainty, speculative allegations, or subjective apprehensions are insufficient 

to justify an order capable of restricting a party's effective access to arbitral justice. 

29.​This cautious approach is reflected in the UNCITRAL Model Law. Although Article 17 

empowers an arbitral tribunal to grant interim measures, Article 17A imposes stringent 

cumulative conditions before such relief may be ordered. The applicant must establish not 

merely a possibility of future prejudice, but a likelihood of harm that cannot adequately be 

remedied by an award of damages, together with a reasonable possibility of succeeding on 

the merits. Implicit within those requirements is that the evidential burden rests squarely 

upon the applicant. Security for costs cannot be granted as a matter of procedural 

convenience or tactical advantage; it must be supported by cogent evidence demonstrating a 

real and objectively verifiable risk that any future costs award would remain unsatisfied. 

30.​Aurora has failed entirely to discharge that burden. Its application is founded upon 

speculation rather than evidence, and upon rumour rather than objectively verifiable 

financial information. The first basis relied upon is an informal remark allegedly made by an 

executive of TF Entertainment during the PAPA Awards after-party suggesting that Nova's 

Chief Financial Officer had misappropriated company funds. Yet the Moot Problem itself 

records that Aurora's own representative, Madam Ye Bin, immediately dismissed the 
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allegation as "inappropriate and speculative." Having contemporaneously regarded the 

statement as lacking credibility, Aurora cannot now seek to elevate the very same unverified 

rumour into the evidential foundation for an extraordinary interim measure. Such 

inconsistency fundamentally undermines the reliability of Aurora's application. 

31.​Aurora's second source fares no better. Several weeks later, Aurora purportedly discovered 

anonymous discussions on the online forum "Blueddit" alleging that Nova had delayed 

payments to other entertainment agencies. These allegations remain entirely anonymous, 

unsupported by documentary evidence, unaudited financial statements, judicial findings, or 

admissions by Nova. International arbitral tribunals have consistently distinguished between 

objective evidence demonstrating financial incapacity and unsubstantiated market rumours. 

Were anonymous internet commentary sufficient to justify security for costs, virtually every 

commercial party could manufacture grounds for such applications simply by relying upon 

unverified online speculation. Such a standard would fundamentally undermine procedural 

fairness and invite abuse of interim measures as litigation tactics. 

32.​Far from demonstrating insolvency, the evidentiary record affirmatively establishes Nova's 

financial capacity. Under Clause 6.2 of the Agreement, Nova expressly represented and 

warranted that it was financially capable of performing all payment obligations arising under 

the Agreement. While contractual warranties are not conclusive proof of solvency, they 

nevertheless constitute contemporaneous evidence that both parties entered into the 

transaction on the mutual understanding that Nova possessed adequate financial resources. 

Aurora accepted that representation when executing the Agreement and cannot now seek to 

disavow it solely because a contractual dispute has subsequently arisen. 

33.​More significantly, the commercial success of the Concert itself positively contradicts 

Aurora's allegations of financial distress. The Moot Problem confirms that all tickets were 

sold within two weeks of release, generating substantial ticket revenue before the Concert 

even commenced. Moreover, pursuant to Clause 4.1.5, Nova holds the entirety of the Gross 

Concert Revenue including ticket sales, sponsorship proceeds, merchandising income, and 

all other revenues generated by the Concert, on trust pending proper accounting and 

payment to Aurora. The existence of these substantial liquid assets is wholly inconsistent 

with Aurora's assertion that Nova presents a genuine risk of non-payment. 
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34.​Indeed, Aurora's own application contains a fatal admission. Aurora expressly alleges that 

Nova "continued to retain all revenues arising from the Concert." That allegation is 

irreconcilable with Aurora's contention that Nova lacks sufficient assets to satisfy a future 

costs award. A party cannot simultaneously assert that its opponent remains in possession of 

all concert revenues while contending that the same opponent is financially incapable of 

paying an arbitral costs order. These two propositions cannot logically coexist. If Nova 

continues to retain substantial revenues generated by a sold-out international concert, 

Aurora's allegation of financial incapacity necessarily collapses. 

35.​Aurora therefore invites this Tribunal to replace evidence with conjecture. Such an invitation 

should be firmly rejected. Security for costs is designed to protect against demonstrable risks 

of non-recovery, not to punish respondents merely because allegations of financial difficulty 

have surfaced in commercial gossip or anonymous internet discussions. To grant such relief 

on the present record would substantially lower the internationally accepted threshold 

governing security for costs and transform an exceptional protective measure into an 

ordinary strategic device available whenever one party questions the other's financial 

stability without reliable evidence. 

36.​Accordingly, because Aurora has failed to establish any objectively verifiable evidence of 

Nova's inability or unwillingness to satisfy a future costs award, the Tribunal should 

conclude that the exceptional circumstances necessary to justify security for costs are wholly 

absent. The application must therefore be dismissed. 

 

 

ii. Even if The Tribunal Were Satisfied That Some Financial Risk Exists, The Application 

Must Nonetheless be Refused Due To Contradiction with The Purpose of Security for Costs 

 

37.​Even if, quod non, the Tribunal were to conclude that Aurora has established some degree of 

financial risk, the application should nevertheless be dismissed because the relief sought is 

neither necessary nor proportionate to the circumstances of the present dispute. Security for 
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costs is not designed to provide an applicant with advance satisfaction of its anticipated 

costs, nor to improve its strategic position within the arbitration. Rather, it constitutes an 

exceptional procedural safeguard whose exercise must remain consistent with the 

fundamental principles of proportionality, procedural fairness, and equal access to arbitral 

justice. Where an application exceeds those legitimate objectives, the Tribunal should 

decline to exercise its discretion notwithstanding the existence of some financial uncertainty.   

 

a.​ The Amount Sought Is Manifestly Disproportionate to The Legitimate Purpose of Security 

for Costs 

38.​The quantum sought by Aurora demonstrates that its application is not genuinely directed 

toward protecting a prospective costs award, but rather toward imposing substantial financial 

pressure upon Nova during the pendency of the arbitration. Aurora seeks security in the 

amount of USD 2 million, a figure which approaches the entirety of Nova's principal 

contractual claim of USD 2.2 million. Such a request bears little relationship to any realistic 

assessment of recoverable arbitration costs and instead approximates the substantive value of 

the dispute itself. 

39.​This distinction is fundamental. Security for costs exists solely to secure the recovery of 

procedural costs in the event that the applicant ultimately prevails. It is not intended to 

replicate, substitute, or guarantee satisfaction of the underlying merits claim. By seeking an 

amount that effectively mirrors the value of the substantive dispute, Aurora attempts to 

transform an interim procedural mechanism into a form of financial leverage capable of 

influencing Nova's willingness to continue pursuing its legitimate contractual claims. Such 

use falls outside the recognised purpose of security for costs and therefore exceeds the 

Tribunal's discretionary powers under Articles 17 and 17A of the UNCITRAL Model Law. 

40.​The principle of proportionality is inherent within Article 17A itself. An interim measure 

may only be ordered where the likely benefit of granting the measure outweighs the 

potential harm caused to the opposing party. That balancing exercise necessarily requires the 

Tribunal to consider whether the amount sought is reasonably connected to the legitimate 

objective pursued. Here, Aurora has provided no explanation whatsoever as to how USD 2 
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million corresponds to its anticipated legal costs or arbitration expenses. In the absence of 

such evidence, the application lacks any objective foundation and should be refused. 

 

b.​ Granting Security Would Impermissibly Restrict Nova’s Fundamental Right of Access to 

Arbitration 

41.​ International arbitration is founded upon the principle that parties should enjoy an effective 

opportunity to present and prosecute their claims. Security for costs therefore occupies a 

unique position among interim measures because it directly conditions that right upon the 

provision of significant financial resources. Unlike asset preservation orders or evidentiary 

measures, security for costs has the practical effect of preventing a claimant from pursuing 

its claims where the ordered security cannot readily be provided. 

42.​For this reason, international arbitral tribunals have consistently regarded security for costs 

as an exceptional remedy requiring particular restraint. Although the UNCITRAL Model 

Law does not expressly refer to "access to justice," the principle is embedded within the 

broader requirements of procedural equality and due process recognised throughout 

international arbitration. Any order that risks preventing a claimant from fully presenting its 

case should therefore be made only where compelling evidence clearly demonstrates that no 

lesser measure would adequately protect the opposing party. 

43.​Aurora has failed to establish such exceptional circumstances. Its application is based upon 

speculation rather than evidence and seeks an amount capable of substantially impairing 

Nova's ability to prosecute claims arising from an international commercial contract worth 

several million dollars. To grant such relief would invert the very function of arbitration, 

converting a mechanism intended to facilitate commercial dispute resolution into one 

capable of denying substantive adjudication through financial pressure alone. 

44.​This cautious approach is reflected in RSM Production Corporation v Saint Lucia (ICSID 

Case No. ARB/12/10), where the tribunal emphasised that security for costs should remain 

exceptional and should not become an instrument that effectively deprives a claimant of the 

opportunity to pursue a bona fide claim absent compelling circumstances. Although 

rendered within the ICSID framework, the tribunal's reasoning reflects a broader principle of 
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international arbitral practice that interim measures should preserve, not undermine the 

fairness and accessibility of arbitral proceedings. 

 

c.​ Aurora's Application Constitutes an Abuse of Interim Measures Contrary to Good Faith  

45.​In Aurora's application departs from the legitimate function of security for costs and instead 

seeks to obtain procedural advantages unrelated to the protection of any prospective costs 

award. Interim measures exist to preserve the integrity of arbitral proceedings. They are not 

designed to create tactical advantages, increase settlement pressure, or weaken an opponent's 

ability to pursue its substantive claims. 

46.​Article 1.7 of the UNIDROIT Principles requires parties to act in accordance with good faith 

and fair dealing throughout the performance and enforcement of international commercial 

contracts. That obligation necessarily extends to procedural conduct before an arbitral 

tribunal. A party invoking interim relief must therefore do so for a legitimate protective 

purpose rather than as a means of exerting commercial or procedural pressure upon its 

opponent. 

47.​Aurora's conduct reveals precisely such an improper purpose. Under Issue A, Aurora 

vigorously maintains that this Tribunal lacks jurisdiction because no binding arbitration 

agreement exists. Yet under the present application, Aurora simultaneously requests that the 

very Tribunal whose jurisdiction it denies exercise one of its most intrusive procedural 

powers by ordering Nova to provide USD 2 million in security. These positions are difficult 

to reconcile. If Aurora genuinely believes that the Tribunal lacks jurisdiction to determine 

the parties' substantive rights, it is equally difficult to justify why the Tribunal should 

nevertheless exercise coercive interim powers against Nova. 

48.​That inconsistency is compounded by the evidentiary weakness of Aurora's application. 

Rather than presenting audited financial statements, insolvency proceedings, creditor 

enforcement actions, or any objective evidence demonstrating financial incapacity, Aurora 

relies almost exclusively upon commercial gossip, anonymous online commentary, and 

speculative assumptions. The combination of weak evidence and an extraordinarily 

burdensome request strongly suggests that the application is intended not to preserve costs 

but to impose immediate financial pressure upon Nova during the arbitration. 
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49.​International arbitration depends upon procedural good faith from both parties. Where 

interim measures are deployed as instruments of litigation strategy rather than genuine 

procedural protection, tribunals should be slow to exercise their discretionary powers. To do 

otherwise would encourage parties to transform security for costs into a routine tactical 

weapon capable of increasing litigation costs, delaying proceedings, and discouraging 

legitimate commercial claims.  
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ARGUMENTS  

 

MERIT 

50.​Respondent has violated several provisions of the Agreement. (C) First, Respondent's 

deployment of a holographic substitute for Im Luna constituted a breach of the Agreement, 

satisfying the cumulative criteria for fundamental non-performance under Article 7.3.1(2) of 

the UNIDROIT Principles. (D) Second, Claimant's losses were a foreseeable consequence of 

Respondent's breach and shall not be considered remote so as to exempt Respondent of 

liability. Finally (E), Respondent's counterclaim ought to be dismissed in its entirety, and 

Claimant is within its right to have terminated the Agreement and be compensated for its 

losses. 

C. RESPONDENT DEPLOYMENT OF A HOLOGRAPHIC SUBSTITUTE 

CONSTITUTED A BREACH OF THE AGREEMENT 

 

i.​ Respondent’s Non-Compliance Meets the Threshold of Fundamental 

Non-Performance under UNIDROIT Principle 

 

51.​To determine the Respondent’s conduct constitutes fundamental non-performance under the 

UNIDROIT Principles, the Tribunal must first establish that Respondent breached its 

contractual obligations under Clause 3.CPPA, and that such breach satisfies one or more of 

the cumulative criteria for fundamental non-performance set out in Article 7.3.1(2) 

UNIDROIT, thereby entitling the Claimant to terminate the contract without liability. 

52.​The doctrine of fundamental non-performance under the PICC provides a clear threshold for 

contract termination in transnational commercial disputes. Article 7.3.1(2) of the 

UNIDROIT enumerates the circumstances in which non-performance rises to a fundamental 

level, allowing the aggrieved party to terminate without liability. These circumstances 

include: 
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a.​ the non-performance substantially deprives the aggrieved party of what it was entitled to 

expect under the contract unless the other party did not foresee and could not reasonably 

have foreseen such result (a), 

b.​ strict compliance with the obligation which has not been performed is of essence under 

the contract (b), 

c.​ the non-performance is intentional or reckless (c),  

d.​ the non-performance gives the aggrieved party reason to believe that it cannot rely on the 

other party’s future performance (d), and 

e.​ the non-performing party will suffer disproportionate loss as a result of the preparation or 

performance if the contract is terminated. 

53.​The provision further recognises that these criteria are to be assessed cumulatively by the 

nature and purpose of the agreement.  

 

a.​ Breached the Contractually Defined "Act" by Substituting a Named Performer 

54.​The agreement establishes a clear contractual bargain regarding the identity of the contracted 

performance. According to clause 1.1 expressly defines the “Act” as the co-ed R-Pop group 

ECLIPSE comprising five identified members, including Im Luna and defines the “Concert” 

as live performance. The parties therefore contracted for a performance by five members of 

ECLIPSE rather than for the ECLIPSE brand itself. The expressed inclusion of Im Luna’s 

name in the CPPA indicates that her appearance formed part of the contractual fundamental 

subject matter itself. Consequently, replacing Im Luna with an AI-generated hologram 

fundamentally altered the identity of the contracted performance and failed to deliver the 

performance as contractually agreed. 

55.​Claimant submits that Respondent's substitution of Im Luna with an undisclosed hologram 

breached the Agreement at its most fundamental level, because the "Act" Claimant 

contracted for was defined, expressly, by reference to five identified natural persons, not an 

interchangeable brand or a technologically reproducible performance style. Applying Article 

4.1 of the UNIDROIT Principles, a reasonable promoter in Claimant's position, having paid 

USD 2,500,000 in performance fees for the "live performance" of that specifically defined 

Act, would understand this to mean the physical presence and performance of all five 

contracted individuals, not four members and a digital reconstruction of the fifth. 
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56.​This reading is reinforced by regard to the parties' prior conduct and negotiations, as Article 

4.3 directs. Respondent's own historical use of holographic technology had, until this 

concert, been confined to internal training purposes (para 14) and to a single, openly 

disclosed tribute concert honouring retired performers who could no longer physically 

perform at all (para 16), a fundamentally different application from the concealed 

substitution of an active, currently contracted idol before a paying audience. At the 

coordination meeting, Claimant's own representative emphasised that audiences come 

"expecting the ECLIPSE experience... the energy, precision and chemistry" (Exhibit 1), 

language describing a human, relational quality that a hologram, however technically 

accomplished, does not and cannot possess. 

57.​The applicable standard for assessing whether such a substitution goes to the root of the 

contract was articulated in Hong Kong Fir Shipping Co Ltd v Kawasaki Kisen Kaisha Ltd 

[1962] 2 QB 26: a breach is fundamental where it deprives the innocent party of 

substantially the whole benefit the contract was intended to secure. Here, Claimant was 

deprived of precisely that benefit, the commercial and artistic value of a live ECLIPSE 

performance, and received, in its place, an undisclosed technological substitute for one-fifth 

of the contracted Act. 

58.​Respondent's anticipated defence, that Luna's crisis was an unforeseeable impediment 

excusing substitution, does not withstand scrutiny under the impossibility doctrine 

articulated in Taylor v Caldwell (1863) 3 B&S 826, which requires that the supervening 

event be genuinely beyond the party's foresight and control. Respondent had approximately 

two weeks' advance notice of Luna's deteriorating condition (paras 37–39), a period 

sufficient to explore postponement, partial refund, or a disclosed contingency arrangement 

with Claimant, none of which Respondent pursued. Unforeseability of this kind cannot be 

manufactured after the fact by a party that had ample warning and elected, instead, to 

conceal the problem until it was too late for Claimant to respond. 

59.​Accordingly, Claimant submits that the substitution of Im Luna with an undisclosed 

hologram defeated the very subject matter that Clause 1.1 defines as the "Act," constituting a 

breach that strikes at the essential identity of what Respondent was obliged to deliver. 
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b. Breached the Contractually Required Performance Standard by Deploying a 

Holographic Substitute 

60.​Clause 3.1.1 correspondingly obliges Aurora to “procure the performance of ECLIPSE” in 

accordance with “generally accepted industry standards and reasonable audience 

expectations for a live music concert of a similar scale and nature.” As mentioned in para 28, 

the usage of AI-generated holograms clearly constitutes the expectations of the audience as 

the event was marketed as a major live concert in the capital city of Reyna, a, giving rise to 

the legitimate expectation that ECLIPSE would perform through its five identified members 

as contractually defined. 

61.​Moreover, while Clause 3.1.1 permits Aurora to employ “stage, sound lighting, visual, 

digital or other  production  technologies in connection with the concert,” nothing in the 

Agreement authorises Aurora to replace one  of the contractually identified performers 

altogether. According to para 14, the technology was intended for training and tribute 

concerts only. Likewise, para 54 records that public speculations regarding the usage of 

hologram arose only because of the irregular camera angles, lighting effects, or digital 

compression. This demonstrates that the digital or other production technologies were not 

intended for the usage of hologram as those appliances were used to support human 

performers.  

62.​This interpretation accords with the governing legal framework. Pursuant to Articles 4.1 and 

4.3 of the UNIDROIT Principles, contractual provisions must be interpreted according to the 

parties' common intention or, where that cannot be established, according to the meaning 

that reasonable persons in the same circumstances would give them. Where ambiguity 

remains, Article 4.6 applies the contra proferentem principle by construing unclear 

contractual language against the party that supplied it. The same commercially sensible 

approach was adopted by the United Kingdom Supreme Court in Rainy Sky SA v Kookmin 

Bank, which held that commercial contracts should be interpreted consistently with business 

common sense where competing interpretations exist. 

63.​Independently of the identity substitution breach above, Claimant submits that the 

performance rendered also failed to meet the elevated quality standard the Agreement 

expressly imposes. Article 5.1.6 of the UNIDROIT Principles provides that, absent an 

express contractual standard, performance need only be reasonable and not less than 
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average, but where the parties have expressly agreed to a higher standard, as they did here 

through the Recitals' "maximum satisfactory standards" language, that higher standard 

governs and displaces the default. 

64.​A performance is not to be judged solely by the immediate, unaided perception of a live 

audience; it must be assessed against what was, in substance, actually delivered. Here, the 

hologram was deployed while Luna remained in the midst of an unresolved and ongoing 

psychological crisis that Respondent itself had not fully managed (paras 37–39), and it 

produced a detectable visual irregularity later confirmed through frame-by-frame analysis 

(para 54), direct evidence that the substitute performance was not, in fact, flawless or 

equivalent to a genuine live rendering, whatever the audience's contemporaneous impression 

may have been. 

65.​The principle in Bolton v Mahadeva [1972] 1 WLR 1009 is instructive: a party who renders 

defective or substantially incomplete performance is not entitled to treat that performance as 

full and conforming, still less to claim payment as though it had been. Respondent's invoice 

(para 51), which charges the full Performance Fee as though a wholly conforming, entirely 

human concert had taken place, cannot be reconciled with a performance that was, by 

Respondent's own admission in seeking confidentiality, materially different from what it 

purported to be. 

66.​The phrase permitting Aurora to employ "digital or other production technologies in 

connection with the Concert" cannot reasonably be interpreted as authorising holographic 

substitution. The words "in connection with" denote an ancillary or supportive function such 

as lighting, stage effects, projection technology or visual enhancement not the wholesale 

replacement of a performer forming part of the contractual subject matter itself. Any 

contrary interpretation would deprive Clause 1.1 of practical effect, as the express 

identification of Luna as one of the five members of ECLIPSE would become commercially 

meaningless if Aurora remained free to substitute her with artificial technology whenever 

convenient. Moreover, Aurora drafted the Agreement and possessed exclusive knowledge of 

its proprietary holographic technology. If Aurora intended to reserve a contractual right to 

replace performers with AI-generated holograms, it bore the responsibility of stating so 

expressly. Having failed to do so, any residual ambiguity must be construed against Aurora 

under Article 4.6 PICC. 
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ii.​ No Valid Agreement on the Holographic Substitution was Reached due to undisclosed 

informations from the Respondent 

 

a.​ The Absence of Free and Informed Consent (Duress and Gross Disparity)  

67.​According to the UNIDROIT Principles, contractual consent is ineffective when it is not the 

product of a genuine and voluntary exercise of free will. Pursuant to Article 3.2.6 of the 

UNIDROIT, a contract or contractual variation may be avoided where a party’s consent is 

procured through unjustified pressure that leaves it with no reasonable alternative. 

Moreover, Article 3.2.7 permits avoidance where the contract unjustifiably confers an 

excessive advantage on one party, having regard to the other's dependence or lack of 

foresight at the time. Critically, these grounds do not require an explicit threat of violence or 

an overtly coercive demand. Commercial pressure deliberately engineered to leave the 

counterparty with no realistic alternative is equally capable of vitiating contractual consent. 

68.​In the present case, Claimant submits that the circumstances surrounding Nova's purported 

"agreement" to the holographic substitution satisfy this standard in full measure. Respondent 

had known of Im Luna's deteriorating psychological condition for approximately two weeks 

prior to the concert (paras 37-39) yet informed Claimant of the crisis only three days before 

the concert (para 40), by which point all tickets had already been sold out (para 35) and 

Claimant's sponsorship, marketing, and logistical commitments were irreversibly locked in. 

As mentioned in the minutes of agreement, cancellation could never be an option as the 

venue was hard to book that early in the year, which was also acknowledged by the Claimant 

representative. The Respondent even shared their delicate condition, hence the no 

cancellation statement constituted important information for the claimant. This further 

demonstrates the Respondent's good faith, as it fully disclosed its company's condition prior 

to the conclusion of the Agreement, whereas the Claimant failed to make a similar 

disclosure.  

69.​The Respondent presented the Claimant with a stark and manufactured binary: either accept 

an undisclosed digital substitute or face the collapse of a sold-out national stadium concert, 
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together with substantial sponsor exposure and severe reputational harm. The factual record 

demonstrates that the Claimant immediately rejected the proposal as unreasonable, but 

ultimately acquiesced because no commercially realistic alternative remained. This mirrors 

the circumstances in B & S Contracts and Design Ltd v Victor Green Publications Ltd 

[1984] ICR 419, where a contractor's threat to withhold essential performance only days 

before a scheduled exhibition,at a time when the innocent party had no practical opportunity 

to secure an alternative,was held to vitiate its apparent agreement. The present case is even 

more compelling. Aurora disclosed the proposed substitution less than seventy-two hours 

before a non-extendable, sold-out concert, leaving Nova with no realistic opportunity to 

source a replacement performer, redesign the production, or postpone the event without 

incurring substantial financial losses and irreparable reputational damage. 

70.​This was not a free contractual variation but coerced acquiescence. Applying the test in Pao 

On v Lau Yiu Long [1980] AC 614, illegitimate pressure that coerces the will and vitiates 

consent need not take the form of unlawful conduct, it is sufficient that the pressuring party 

leaves the other with no practical choice. Respondent, having itself created the crisis through 

its own failure to manage the security incident that precipitated Luna's condition (para 36), 

and having withheld disclosure until the eleventh hour, cannot now characterise Claimant's 

response to that manufactured emergency as a considered, voluntary acceptance of a 

contractual variation. 

71.​The absence of a practical alternative further compounds the analysis. Universe Tankships 

Inc of Monrovia v International Transport Workers Federation [1983] 1 AC 366 confirms 

that illegitimate pressure combined with the absence of any practical alternative negates true 

consent. Claimant had no time to negotiate compensation for the diminished performance, 

no time to consult sponsors or renegotiate ticketing representations, and no time to seek an 

independent assessment of whether the hologram would in fact be undetectable, as 

Respondent unilaterally represented. Article 3.2.7's requirement of an "excessive advantage" 

is squarely met: Respondent, the party that alone controlled the technology, the crisis, and 

the information about both, extracted an agreement from Claimant at the precise moment 

Claimant's dependence and urgent need were at their most acute. 

72.​Accordingly, Claimant submits that, when assessed against the cumulative circumstances 

,Respondent's own responsibility for the underlying crisis, its delayed disclosure until all 
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commercial escape routes were foreclosed, and the complete absence of any realistic 

alternative available to Claimant, Respondent's "agreement" defence cannot stand. Consent 

extracted in these conditions is voidable under Articles 3.2.6 and 3.2.7 of the UNIDROIT 

Principles, and cannot be relied upon by Respondent as a valid authorisation of, or waiver in 

respect of, the holographic substitution. 

 

b.​ Respondent’s Concealment Independently Breached the Non-Excludable Duty 

of Good Faith 

73.​Claimant submits that Respondent's conduct fell well short of this standard. Respondent and 

Claimant maintained an established relational history of prior collaboration (para 27; Exhibit 

1), precisely the kind of ongoing commercial relationship that, as recognised in Yam Seng 

Pte Ltd v International Trade Corp Ltd [2013] EWHC 111 (QB), attracts a heightened 

expectation of honesty and disclosure between the parties. Respondent knew of Luna's 

deteriorating condition for approximately two weeks (paras 37–39) yet said nothing to 

Claimant until the crisis had become unmanageable, at which point Claimant's tickets had 

already sold out (para 35) and its capacity to renegotiate terms, adjust its public 

representations, or manage sponsor expectations had already evaporated. 

74.​Even where apparent consent is not set aside on grounds of duress, the UNIDROIT 

Principles impose a separate and non-derogable obligation of honesty and transparency 

between contracting parties, one that does not depend on how any single clause of the 

contract is construed. Article 1.7 provides that each party must act in accordance with good 

faith and fair dealing in international trade, a duty the parties may not exclude or limit by 

agreement. Article 5.1.3 further requires that each party cooperate with the other where such 

cooperation may reasonably be expected for the performance of the contract. Comparative 

commercial jurisprudence confirms that, in relational, long-term commercial arrangements 

of the kind at issue here, this duty carries with it an obligation not to conceal matters plainly 

material to the other party's decision-making. 

75.​The principle in Interfoto Picture Library Ltd v Stiletto Visual Programmes Ltd [1989] QB 

433,  that a party seeking to rely on an unusual or onerous arrangement must fairly bring it to 

the other party's attention, applies with equal force here. The substitution of a contracted, 

named performer with an undisclosed digital replica is, by any measure, an unusual and 
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materially onerous departure from the parties' ordinary understanding of what a "headline 

ECLIPSE concert" entailed. Respondent was obliged to raise this development with 

Claimant promptly, transparently, and with sufficient time for Claimant to make an informed 

commercial decision, not at the last conceivable moment, once no alternative remained. 

76.​Respondent's conduct did not stop at delayed disclosure; it extended to active concealment. 

Respondent made confidentiality from the audience and the public an express precondition 

of proceeding at all (para 44), and when public speculation subsequently arose, Respondent's 

own public relations team issued a statement that conspicuously avoided any confirmation or 

denial of the substitution (para 57). This is not mere silence, it is a deliberate strategy of 

concealment sustained before, during, and after the concert itself. 

77.​This pattern of conduct is incompatible with Article 1.7, irrespective of how the Tribunal 

ultimately construes the scope of Clause 3.1.1's reference to "digital... production 

technologies." Even if such technologies were found to fall within Respondent's contractual 

discretion in the abstract, the manner in which Respondent exercised that discretion, 

concealed, sprung upon Claimant without warning, and maintained through public 

misdirection, independently breaches the non-excludable good-faith obligation that governs 

the entire Agreement. 

78.​Accordingly, Claimant submits that Respondent's concealment, both from Claimant and 

from the concert-going public, constitutes an independent and self-sufficient breach of 

Article 1.7 of the UNIDROIT Principles, one that does not depend on, and survives 

regardless of, the Tribunal's findings on the proper interpretation of Clause 3.1.1. 

 

iii.​ Respondent Breached Its Warranty of Authority Under Recital C by Substituting Im 
Luna's Likeness Without Her Valid, Informed Consent 

 

79.​Recital C is the foundational representation on which Claimant relied in contracting for 

ECLIPSE, a group defined under Clause 1.1 by reference to five named natural persons, 

including Luna specifically. An idol's physical performance and personal likeness are 

attributes of that individual, not corporate assets Respondent may dispose of unilaterally 
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without that performer's own agreement. Respondent's authority to "arrange and approve" 

performances "involving ECLIPSE" necessarily required genuine authority over each named 

member individually, including authority to determine how, and by whom, that member's 

on-stage persona would be presented. 

80.​No consent was sought or obtained. The record shows the opposite: Respondent's 

management spent the days before the concert confronting Luna's outright refusal to 

perform, with repeated attempts to persuade her "stonewalled" (para 41). What the record 

establishes is Luna's refusal, not her agreement to be digitally replaced. Applying Collen v 

Wright (1857) 8 E&B 647, a party who represents it holds authority to bind another is 

answerable where that authority did not, in fact, extend as represented. Respondent's Recital 

C warranty was false at the moment Claimant relied on it. 

81.​Even if consent had been sought, Luna lacked the capacity to give it. In the days preceding 

the concert, Luna was in the midst of an acute, unresolved psychological crisis: she had 

developed "heightened anxiety associated with public appearances and crowd-facing events" 

(para 37), was undergoing daily therapy arranged by Respondent itself (para 38), and by 

three days before the concert was uncontactable and had communicated a "firm refusal... 

citing overwhelming anxiety" (paras 40–41) ,Respondent's own characterisations, not 

Claimant's speculation. While Article 3.1.1 of the UNIDROIT Principles expressly leaves 

questions of incapacity to generally accepted principles of law (consistent with the 

Agreement's residual reference to such principles), comparative authority provides a clear 

and applicable standard: in Hart v O'Connor [1985] AC 1000, an agreement is liable to be 

set aside where the counterparty knew, or ought reasonably to have known, of the other's 

incapacitating condition. Respondent was not merely aware of Luna's condition ,it had itself 

arranged her therapy and observed her intermittent inability to participate in rehearsals (para 

38). No party was better placed to know Luna could not, at that time, give free and informed 

consent to a decision of this magnitude over her own likeness. 

82.​Respondent's authority under Recital C therefore fails on two independent, cumulative 

bases: no consent was in fact obtained, and even if nominally sought, Luna's documented 

incapacity would have rendered it legally ineffective in any event. 

83.​This defect finds further support in the broader international framework governing 

performers' rights. While not directly binding under the Agreement's UNIDROIT governing 
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clause, the WIPO Performances and Phonograms Treaty (1996), at Articles 6, 7 and 10, 

recognises that a performer holds personal rights over the broadcasting, fixation, and 

communication to the public of their own performance ,rights not simply subsumed within a 

managing agency's general commercial authority. Comparative jurisprudence on 

unauthorised exploitation of a performer's persona reflects the same principle: in White v 

Samsung Electronics America, Inc., 971 F.2d 1395 (9th Cir. 1992), appropriating an 

individual's identity for commercial gain without consent was actionable, even absent literal 

use of name or image. This is cited only as persuasive confirmation of a widely recognised 

principle: a performer's identity is not a fungible asset a third party may commercially 

deploy without that performer's agreement ,not as binding law under the Agreement. 

84.​Claimant anticipates Respondent may characterise Recital C as mere contextual preamble, 

lacking independent binding force, since it appears among the "WHEREAS" recitals rather 

than the numbered operative clauses. This cannot avail Respondent. Recital C must be read 

together with Clause 6.1.1, by which each party warrants "it has full power and authority to 

enter into this Agreement" ,a warranty meaningless as to Respondent's undertakings 

concerning ECLIPSE's individual members unless it incorporates the specific scope of 

authority Recital C describes. In any event, to the extent ambiguity exists as to Recital C's 

binding force, Article 4.6 PICC (contra proferentem) requires that ambiguity be resolved 

against the party who supplied the term and now seeks to rely on its supposed non-binding 

character to escape liability ,particularly where, as here, only Respondent was in a position 

to know and accurately represent the true scope of its authority over ECLIPSE's individual 

members. 

85.​Claimant submits, accordingly, that this defect is entirely independent of, and survives 

regardless of, the Tribunal's findings on Sections 1 and 2 above. Even if the Tribunal finds 

"digital technologies" under Clause 3.1.1 broadly permits substitution, and even if 

Claimant's own conditional agreement is found not to have been vitiated by duress, 

Respondent still could not lawfully exercise that permission in respect of Luna specifically, 

absent her own valid, informed consent ,consent that was neither sought nor, given her 

documented condition, capable of being validly given. Respondent's Recital C warranty was 

breached the moment it deployed Luna's likeness without that consent, giving Claimant a 

45 



 

third, freestanding basis on which to find Respondent's non-performance fundamental under 

Article 7.3.1(2) of the UNIDROIT Principles. 

D. RESPONDENT'S COUNTERCLAIM OUGHT TO BE DISMISSED IN ITS 

ENTIRETY 

 

i. Respondent Cannot Enforce the Payment Clause of an Agreement it Fundamentally 

Breached 

 

86.​Claimant submits that Respondent's counterclaim for payment under Clause 5.1 cannot 

succeed, because Clause 5.1 is not a free-standing debt obligation ,it is the contractual 

counter-performance owed in exchange for Respondent's due performance under Clause 

3.1.1. Having established, under Issue C, that Respondent's substitution of an undisclosed 

hologram for a contracted, named performer constituted a fundamental non-performance, 

Claimant's valid termination of the Agreement carries direct consequences for Respondent's 

ability to now enforce that same payment clause. 

87.​Article 7.3.1 of the UNIDROIT Principles provides that a valid termination for fundamental 

non-performance releases both parties from their obligations to effect and receive future 

performance. Article 7.3.5(1)–(2) confirms this release operates mutually: neither party 

remains bound to perform or accept further performance under the terminated Agreement, 

though either party may claim restitution for what it has already supplied. Respondent 

cannot, therefore, treat Clause 5.1 as though it survives termination in its original, 

unmodified form ,to do so would allow Respondent to claim the full contractual price of a 

performance that this Tribunal has found, under Issue C, was never properly rendered. 

88.​To the extent Respondent may claim restitution for value genuinely conferred, Article 7.3.6 

confines any such entitlement to "a reasonable" monetary allowance reflecting the actual 

benefit received by Claimant ,not the full invoiced sum calculated as though a wholly 

conforming, entirely human concert had taken place. Claimant submits that any such 

allowance must, in any event, be assessed net of the diminished value of a partially 

hologram-performed concert, and net of the reputational and financial losses Claimant 
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sustained as a direct consequence of Respondent's concealment. 

89.​Claimant therefore submits that Respondent's counterclaim, insofar as it seeks the full 

invoiced sum of USD 3,600,000 under Clause 5.1, must fail; Respondent's recovery, if any, 

is confined to a reduced restitutionary allowance under Article 7.3.6, substantially less than 

the amount claimed. 

 

ii. Respondent’s Counterclaim is as Impermissible Attempt to Invoke this Tribunal’s 

Jurisdiction while Silmutaneously Denying it 

 

90.​Claimant submits, independently of the analysis above, that Respondent's counterclaim 

ought to be dismissed on account of Respondent's own inconsistent conduct before this 

Tribunal. Respondent has taken the position that no valid arbitration agreement exists 

between the parties, and that this Tribunal accordingly lacks jurisdiction over Claimant's 

claim. Yet Respondent has, in the same proceedings, filed a substantive counterclaim 

seeking full payment of USD 3,600,000, and has separately applied to this same Tribunal for 

an order that Claimant post USD 2,000,000 in security for costs. A party cannot deny a 

tribunal's authority for one purpose while actively invoking that same authority, before that 

same tribunal, to obtain final and substantive relief in its own favour. 

91.​This is not a mere procedural technicality; it goes to the good faith with which Respondent 

has approached these proceedings as a whole. Respondent's position, taken to its logical 

conclusion, would have this Tribunal adjudicate and enforce an award in Respondent's 

favour while simultaneously accepting that it has no power to adjudicate Claimant's own, 

closely related claim arising from the identical transaction ,an outcome no properly 

constituted tribunal ought to countenance. The label "without prejudice" attached to 

Respondent's counterclaim does not cure this inconsistency; what matters is the substance of 

what Respondent is asking this Tribunal to do, not the procedural wrapper in which that 

request is presented. 

92.​This inconsistency is further compounded by Respondent's conduct outside these 

proceedings: Respondent commenced separate court proceedings before the Reyna High 

Court, on the very same day it filed its counterclaim in this arbitration, seeking the identical 
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relief ,recovery of the same outstanding invoice and royalties. Those court proceedings have 

since been stayed in favour of this arbitration. Claimant submits that this pattern of parallel, 

contradictory forum-shopping is not the conduct of a party genuinely uncertain of the correct 

forum, but of a party attempting to preserve every possible avenue of recovery regardless of 

the position it has taken on jurisdiction. 

93.​Claimant submits, accordingly, that Respondent's counterclaim ought to be dismissed as an 

impermissible attempt to approbate and reprobate ,to accept this Tribunal's authority when it 

is to Respondent's advantage, and to deny it when it is not. 

E. CLAIMANT'S LOSSES WERE A FORESEEABLE CONSEQUENCE OF 

RESPONDENT'S BREACH 

 

94.​Article 7.4.4 of the UNIDROIT Principles provides that "the non-performing party is liable 

only for harm which it foresaw or could reasonably have foreseen at the time of the 

conclusion of the contract as being likely to result from its non-performance." This is not a 

novel or exotic standard; it reflects the foundational principle of remoteness first articulated 

in Hadley v Baxendale (1854) 9 Ex 341, and refined in Victoria Laundry (Windsor) Ltd v 

Newman Industries Ltd [1949] 2 KB 528, that a breaching party is liable for losses arising 

naturally from the breach, and for losses that were within the reasonable contemplation of 

both parties as a probable result of breach at the time of contracting. 

95.​Claimant submits that the losses claimed here were plainly within the parties' shared 

contemplation from the outset. The Agreement itself was concluded against a backdrop in 

which both parties expressly recognised the acute commercial and reputational stakes at 

play: the coordination meeting minutes record extensive discussion of sponsor sensitivity, 

brand perception, and the risk that "once something goes online, it spreads quickly... people 

speculate without knowing the full picture" (Exhibit 1). Both parties anticipated, and 

discussed at length, precisely the kind of reputational exposure that in fact materialised. It 

cannot now lie in Respondent's mouth to characterise as unforeseeable a category of harm 

the parties themselves flagged as a central commercial concern before the Agreement was 

even signed. 
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96.​The specific losses Claimant has suffered ,refund demands from concertgoers following 

public speculation about the substitution (paras 56–58), reputational harm to Claimant's 

standing as one of the region's leading concert promoters, and the loss of commercial 

goodwill arising from a flagship production being exposed as involving an undisclosed 

digital substitute ,are not remote, speculative, or unusual consequences. They are the direct 

and ordinary consequence of the very risk Respondent's own concealment was designed to 

prevent from surfacing, as evidenced by Respondent's insistence on strict confidentiality as 

an express precondition of proceeding with the hologram at all (para 44). A party that 

structures its own conduct around concealing a risk cannot later claim that the 

materialisation of that same risk was unforeseeable. 

97.​The principle in The Achilleas [2008] UKHL 48 confirms that the touchstone of 

recoverability is not merely whether a loss was a foreseeable consequence in the abstract, 

but whether the parties, viewed objectively, would have understood that liability for such 

loss was assumed under the contract. Here, Respondent ,as the party with exclusive 

knowledge of its own holographic technology, the crisis it was managing, and the risk of 

detection inherent in deploying an undisclosed substitute before 90,000 people and a global 

social-media audience ,was uniquely positioned to foresee that concealment, if it failed, 

would expose Claimant to precisely this reputational and financial fallout. Respondent 

cannot now disclaim responsibility for a risk it alone created, controlled, and concealed. 

98.​Claimant submits, accordingly, that its damages ,properly quantified at USD 2,200,000, 

comprising refund exposure, lost revenues, contractual penalties, and reputational harm 

arising directly from Respondent's breach ,were fully within the foreseeable consequences of 

Respondent's non-performance under Article 7.4.4 of the UNIDROIT Principles, and cannot 

be treated as remote so as to exempt Respondent from liability for them. 
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PRAYER FOR RELIEF 

 

In light of the above submissions, Respondent respectfully requests this Tribunal to find 
that: 

1.​ The Tribunal has jurisdiction over the present dispute;  

2.​ Alternatively, Respondent has fundamentally breached its obligations under Clauses 3.1.1 

of the CPPA; 

3.​ On further alternative,  Respondent’s counterclaim ought to be dismissed 

 

Alternatively, in the event that this Tribunal opines that it does have the requisite 

jurisdiction over the present dispute, the Respondent urges this Tribunal to recognize that: 

1.​ Respondent materially contributed to the breach through its non-disclosure of Im Luna's 

psychological condition, concealment of the holographic substitution, and reckless 

deployment of unauthorised technology in place of a contracted performer, amounting to 

a breach of good faith under Art. 1.7 UNIDROIT PICC and deception under Art. 3.2.5 

PICC; and 

2.​ Claimant’s termination of the CPPA was valid and lawful. 

 

The Claimant urges this Tribunal to conclude that Respondent's breach has caused severe 

commercial and reputational harm to the Claimant, and therefore to order that: 

1.​ Respondent compensate Claimant for all losses amounting to USD 2,200,000, including 

refund exposure, lost revenues, contractual penalties, and reputational harm; and 

2.​ Respondent bear all costs of these proceedings, including the Tribunal's fees and 

expenses and Claimant's legal and related costs.  

 

Respectfully submitted on August 18th 

By:  

Team SK2611 

On Behalf the Claimant 

Nova Live Asia Pte Ltd. 
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